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CURRENT TOPICS 


Paying, Articled Clerks 


ANOTHER episode in the revolution of our time is incon- 
spicuously recorded in the Law Society’s Gazette for January. 
It is the view of the Council that an articled clerk should 
receive some remuneration during part at least of his service 
under articles. Possibly this is not so significant as the 
payment of expenses to members of the House of Lords or 
the rumoured proposal to abolish the difference between 
amateur and professional cricketers, but it is an inevitable 
consequence of our changed economic and social conditions. 
The Council do not go to the length of making any recom- 
mendation about premiums. They do not ask to see the 
distant scene: one step enough for them. We welcome the 
lead which the Council have given and have no doubt that 
it will be for the benefit of the profession. We believe that 
we are losing valuable recruits, not because the ultimate 
rewards are comparatively small but simply because their 
fathers cannot afford to keep them until they are twenty-six. 
That the Council have given any guidance at ail is significant, 
and we congratulate them. We expect leadership but they 
cannot move too far ahead of opinion in the profession. 
Responsibility for making a radical reappraisal of the place 
of our profession in modern society rests not only on the 
Council but on all solicitors. Encouraged by this initiative, 
we look forward to further pronouncements on such matters 
as the relations between the Bar and ourselves and on legal 
education. 


Receipts 


THE doubts which were expressed by our contributor 
A.E.E. on pp. 980-81 of our issue of 28th December last 
about the efficiency of the Cheques Act, 1957, in ridding us 
of paper are echoed in the pages of the current Law Society’s 
Gazette. The Council remind us, as did our contributor 
H.N.B. in our issue of 28th September last, that it was held 
in Egg v. Barnett (1800), 3 Esp. 196, that the production of 
an indorsed cheque by the drawer is evidence of the payment 
of a debt and that s. 3 of the Cheques Act, 1957, merely 
places unindorsed cheques in the same position. The Council 
consider that a solicitor should still require a receipt for 
every payment which may have to be proved to a third 
person. It is curious that the impetus to reduce the number 
of receipts should come merely as a by-product of the abolition 
of the need for the indorsement of certain cheques. After 
the initial exuberance and enthusiasm at the prospect of 
being able to do without some paper, there appears to have 
been a reaction. Some people are finding that the time 
saved by not giving receipts is offset by the time wasted in 
wondering whether to ask for them. Solicitors would be wise 
to be cautious. 
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Sales to Local Authorities 


THE unhappy history of the negotiations and disputes 
about the costs payable by local authorities on sales of 
property to them has now been closed, in practice if not in 
theory, by 


an honourable settlement whereby an extra- 
statutory scale has been agreed between The Law Society 
and the Associations of Local Authorities. The scale has no 
binding force, but the Council strongly recommend all solicitors 
to adopt it, while the Associations for their part are recom- 
mending their members to do the same. It applies to all 
sales of property with unregistered title which are com- 
pleted after Ist January, 1958, provided that the 
authority is purchasing under any public or private Act 
which provides that the vendor’s solicitor’s charges are payable 
wholly or in part by the purchaser. 

government departments, nationalised undertakings 
or other public bodies. The scale is set out fully at p. 35, 


local 


The scale does not apply 
to sales to 


post, together with other detailed information. We think 
that the Council have secured substantial justice for the 
profession : a detailed examination discloses that there must 


have been some hard bargaining on both sides. Possibly 
the most interesting fact is that the minimum payment in 
the scale is £10 10s. 


Sir Norman Birkett 


THERE can have been few more popular New Year honours 
than that accorded by Her Majesty to Sir NORMAN BIRKET1 
in conferring upon him a barony. It does not seem such a 
long time since he charmed juries and judges alike with his 
eloquence, but in fact it was in 1941 that he gave up the Bar 
and became a judge of the King’s Bench Division, whence 
he went to the Court of Appeal in 1950. As a judge, his 
eloquence, still part of his personality, adorned his high 
intellectual powers. We hope for our own sakes as well as 
his that he will be blessed with many future years of happy 
activity, whether it may be doing honour to his old loves, 
cricket and literature, or, it may be, returning occasionally 
to visit his friends and admirers in the law. Whatever he 
does, he may count on their affectionate interest. 


Three New Judges 


THE impending appointment of three new High Court 
judges at once, announced this week, is only in part occasioned 
by depletion of the Bench. The vacancies in the Queen’s 
Bench Division caused by the death of Mr. Justice Lynskey 
and the retirement of Mr. Justice Oliver are to be filled by 
Mr. HERBERT EpmMuND Davies, Q.C., and Mr. RicHarD 
EVERARD AUGUSTINE ELWEs, Q.C., but the appointment of 
His Honour Judge WRANGHAM to be a judge of the Probate, 
Divorce and Admiralty Division appears to be a step towards 
the gradual replacement of the Divorce Commissioners by 
judges as recommended by the Royal Commission on Marriage 
and Divorce. Judge Wrangham’s appointment is of particular 
interest as a reminder that a county court judgeship is some- 
times a junction and not always a terminus. We would like 
to see more promotions from the county court bench. We 
must permit ourselves one note of regret in remarking that 
none of the three new judges started his professional career 
as a solicitor. To all three we offer our congratulations and 
good wishes. 
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Two Directors 


Ir is melancholy to have to record the deaths in two 
successive weeks of two men who between them held the 
office of Director of Public Prosecutions for nearly a quartet 
ofacentury. To the younger members of the legal profession 
and other students of criminal trials Sir ARCHIBALD BODKIN 
who died last week at the age of 95, has been a familiar 
name, but only a name. He was Director from 1920 to 1930) 
but for nearly thirty years before that his name was frequently 
in the newspapers, mainly as counsel for the prosecution in 
criminal sensational character. His 
immediate successor, Sir Epwarp TINDAL ATKINSON, died 
just before Christmas at the age of 79. Whereas Sir Archibald 
came to his office straight from active practice at the Bar 
Sir Edward had behind him both an active practice and 

and he held with ability 
the office of Director from 1930 until 1944. It was not his 
fault that during those years English criminal law passed 
through an unhappy and illiberal period from which it has 
not yet fully The office of Director is not an 
it is so much less than Public Prosecutor but has 
so much more power than the general public understand 
The fairness and probity with which the Director’s staf 
carry out their duties must be in some measure due to exampl 
at the top as well as to their own high professional standards 


cases, often of a 


extensive administrative experience, 


recovered. 


easy one: 


Speeding-up Law Reform 


Mr. Ropert S. W. 
POLLARD, solicitor, in his latest pamphlet, ‘“‘ Speed-up Law 
Reform ” (January, 1958, Fabian Society, 3s. 2d., post free), 
has no doubt that it is. By “law reform” the author says 
that he means what is sometimes called “ lawyers’ law 
reform,’ and he gives many instances of reforms which he 
considers to be due and of which some are clearly overdue, 
with regard to insanity, suicide and abortion in the criminal 
sphere, standard forms of contract, the recommendations of 
the Royal Commission on Marriage and Divorce, of the 
Nathan Committee on Charities and of the Franks Committee 
on Administrative Tribunals. He is also an advocate of 
codification as a cure for our immensely swollen (and, be it 
added, not infrequently conflicting) body of case law. Among 
the many examples of undesirable delay in reform which he 
gives, the abolition of the doctrine of common employment in 
1948, although its abolition was proposed in 1895, the many 
years of delay in increasing the maximum maintenance 
allowable to married women in magistrates’ court orders 
and the delays in introducing legal aid are outstanding. 
The writer’s remedies are not to appoint a Minister of Justice, 
because of the unpopularity of the name, but to appoint a 
Vice-Chancellor, who would sit in the House of Commons, 
and whose department would contain experts charged with 
the duty of watching over the necessities of law reform. The 
Law Reform Committee should remain in existence, but the 
Lord Chancellor should appoint a Law Reform Council of 
lawyers and laymen. The quorum of the House of Commons 
should be reduced to twenty, and Private Members’ Bills 
should be facilitated by being referred to committees which 
would call evidence and report, if they won a place in the 
ballot. No one will deny that law reform is desirable, but the 
pace of reform suggested by Mr. Pollard (“‘ Perhaps an annual 
Law Reform (Miscellaneous Provisions) Bill would become a 
custom ’’) may not meet with universal approval. The 
pamphlet is highly readable, and should be studied by all 
lawyers. 


Is the pace of law reform too slow? 
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THE LAW RELATING TO DENTISTRY 


Historical 
[HE first step to regulate the practice of dentistry in this 
country was taken with the Dentists Act, 1878. The main 
effects of this Act were— 

(a) to establish a register of dentists ; 

(b) to restrict the use of the titles ‘‘ dentist ’’ or ‘‘ dental 
practititoner '’ or any similar name to persons on the 
dentists register ; 

(c) to disable any unregistered person from suing patients 
for the recovery of his fees for dental treatment. 

hose who were already practising dentistry in 1878 were 

admitted to the register without proof of any other qualifica- 
tion. Thereafter admission to the register was to be restricted 
to persons holding academic qualifications in dentistry. 

In spite of the provisions of the 1878 Act many persons 
who were not on the dentists’ register continued to provide 
dental treatment for the public, and the Dentists Act, 1921, 
accordingly altered the law in the following ways : 

(a) It admitted to the register a large number of persons 
without academic qualifications who were at that time 
practising dentistry or who were employed as dental 
mechanics. 

(>) It provided that in future no person should be 
admitted to the register without an academic qualification 
in dentistry. 

(c) For the first time, it restricted the right to practise 
dentistry substantially to persons on the dentists register 
and to registered medical practitioners. 

Between 1951 and 1956 a number of further Acts were 
passed affecting dentistry, and these have now been consoli- 
dated into the Dentists Act, 1957. This article deals with 
two aspects of the 1957 Act: 

1. The restrictions imposed upon the practice of dentistry 

that is upon the giving of dental advice or treatment. 

2. The restrictions placed upon carrying on the business 
of dentistry—that is upon possessing a proprietary interest 
in the conduct of a dental practice. 


Restrictions upon the practice of dentistry 

The practice of dentistry “ shall be deemed to include the 
performance of any such operation and the giving of any such 
treatment, advice or attendance as is usually performed or 
given by dentists, and any person who performs any operation 
or gives any treatment, advice or attendance on or to any 
person as preparatory to, or for the purpose of, or in connection 
with, the fitting, insertion or fixing of dentures, artificial 
teeth or other dental appliances, shall be deemed to have 
practised dentistry.”’ 

The following persons are entitled by law to practise 
dentistry :-— 

(1) Dentists whose names appear in the dentists register. 
This register is kept by a statutory body known as the 
General Dental Council. 

(2) Registered medical practitioners. 

(3) A registered pharmacist may extract a tooth where 
the following conditions obtain :— 

(a) The case is urgent. 

(5) No registered medical practitioner or registered 
dentist is available. 

(c) No general or local anesthetic is used, 


(4) Persons performing minor dental work in any public 
dental service under the personal supervision of a registered 
dentist and in accordance with conditions approved by the 
Minister of Health. 

(5) Ancillary dental workers, enrolled with the General 
Dental Council, of any class established by regulation made 
by the Council and approved by Parliament. They may 
undertake such dental operations as may be prescribed for 
their class. 

Ancillary dental workers—There is in practice some 
overlapping between the classes of worker described in (4) 
and (5), above, and a short reference to history is necessary 
to explain it. 

The provision at (4) for persons who are not on the dentists 
register to perform minor dental work was introduced by 
the Dentists Act, 1921. The provision was used very 
sparingly indeed, and up to 1956 only a few dozen such workers 
were employed in hospitals and local authority clinics. They 
were known as dental hygienists and their work consisted 
mainly of scaling and polishing teeth and instructing patients 
in oral hygiene. 

The Dentists Act, 1956, introduced the provision described 
at (5), above, giving powers to the General Dental Council 
to make a much wider use of ancillary workers in dentistry. 
So far, the General Dental Council have introduced only one 
class of ancillary dental worker, which corresponds substan- 
tially with the class introduced under the 1921 Act and which 
also goes by the name of dental hygienist. The regulations 
are the Ancillary Dental Workers Regulations, 1957 (S.I. 
1957 No. 1423). 

Under these regulations dental hygienists may carry out 
the following dental work :— 

(a) Cleaning and polishing teeth. 

(b) Scaling teeth. 

(c) Applying to the teeth solutions of sodium or stannous 
fluoride or other similar prophylactic solutions determined 
by the Council. 

(d) Giving advice on matters relating to oral hygiene. 
Dental hygienists may work either in the public service, 

or in general practice inside or outside the National Health 
Service. The regulations make different provisions for the 
supervision necessary in the two different fields of employment. 

(1) When working in the public service: or in general 
practice the hygienist may carry out dental work only under 
the direction of a registered dentist and only after the 
registered dentist has examined the patient and has indicated 
to the hygienist the treatment to be provided for the patient. 

(2) When working in general practice—that is in private 
employment—the dental hygienist must carry out her dental 
work only under the direct personal supervision of a registered 
dentist who is on the premises at the time. 

The 1957 Act also provides for the General Dental Council 
to carry out an experiment in training another class of ancillary 
worker with a much wider field, namely, the filling of teeth 
and the extraction of deciduous teeth, to be employed in 
public hospitals and clinics only. This experiment has not 
yet been started. 

One class of ancillary worker is specifically barred by the 
1957 Act. The General Dental Council have no power to 


make regulations authorising the introduction of ancillary 
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workers to fit, insert or fix dentures or artificial teeth. In 
this respect the Act therefore envisages a continuation of 
the existing practice whereby the dentist who provides 
dentures for a patient remains personally responsible for 
taking all impressions and for fitting the dentures, and the 
dental technician works solely to the prescription of the 
dentist who employs his services. 


Restrictions upon carrying on the business of dentistry 

The general effect of the Act is to prohibit for the future 
any lay person from acquiring a proprietary interest in a 
dental practice. 

A person is treated as carrying on the business of dentistry 
“if, and only if, he or a partnership of which he is a member 
receives payment for services rendered in the course of the 
practice of dentistry by him or by a partner of his, or by 
an employee of his or of all or any of the partners.” 

None of the following classes is, however, to be regarded 
as carrying on the business of dentistry :— 

(a) An authority which local 
authority health services, that is, services in hospitals, 
health centres or local authority or school clinics. 

(b) A person who provides dental treatment for his 
employees without a view to profit. 

(c) A person who provides dental treatment without a 
view to profit under conditions approved by the appropriate 
Minister. 


provides national or 


Apart from these exemptions, there is now a general prohi- 
bition upon any lay person (that is, someone who is not a 
registered dentist or registered medical practitioner) carrying 
on the business of dentistry unless he was engaged in such a 
business on 21st July, 1955. 

Certain further exceptions are, however, made in favour 
of a number of classes of lay persons, and these are set out 
below. 

(1) Widows, or trustees on behalf of widows.—Where a 
registered dentist or medical practitioner died before 4th July, 
1956, and was at his death carrying on a dental practice, his 
widow, or trustees on her behalf, may carry on the business 
of dentistry, in continuance of the husband’s practice, for the 
rest of the widow’s life. 

Where a registered dentist or medical practitioner died 
on or after 4th July, 1956, and was at his death carrying on a 
dental practice, his widow, or trustees on her behalf, may 
carry on the business of dentistry, in continuance of the 
husband’s practice, for three years from the date of her 
husband’s death. 

(2) Children, or trustees on behalf of children, and personal 
representatives.—Where a_ registered dentist or medical 
practitioner died before 4th July, 1956, and was at his death 
carrying on a dental practice, any of his children, or trustees 
on their behalf, or his personal representatives, may carry 
on the business of dentistry in continuance of that practice 
up to 4th July, 1959. 

Where a registered dentist or medical practitioner died 
on or after 4th July, 1956, and was at his death carrying on a 
dental practice, any of his children, or trustees on their behalf, 
or his personal representatives, may carry on the business of 
dentistry in continuance of that practice for three years 
from the date of his death. 

(3) Trustees in bankruptcy.Where a registered dentist 
or medical practitioner became bankrupt before 4th July, 
1956, at a time when he was carrying on a dental practice, 
his trustee in bankruptcy may carry on the business of 
dentistry in continuance of his practice up to 4th July, 1959. 
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Where a registered dentist or medical practitioner becomes 
bankrupt on or after 4th July, 1956, at a time when he is 
carrying on a dental practice, his trustee in bankruptcy may 
carry on the business of dentistry in continuance of that 
practice for a maximum of three years from the date of 
bankruptcy. 


Bodies corporate 

The general effect of the Act here is to prohibit altogether 
the incorporation of any new company to carry on the business 
of dentistry. 

A body corporate may carry on the business of dentistry 
only if all the following conditions are complied with :— 


(a) It was carrying on such a business on 21st July, 1955. 

() It carries on no business other than dentistry or some 
business ancillary to it. 

(c) A majority of the directors are registered dentists. 

(d) All its operating staff are either registered dentists 
or ancillary dental workers. 

The condition set out in para. (a) only does not apply 
(i) to a society registered under the Industrial and Provident 
Societies Acts, or (ii) to a body corporate coming into existence 
on the reconstruction of a body corporate which was carrying 
on business on 21st July, 1955, or on the amalgamation of 
two or more such bodies. 

Any body corporate which carries on the business of 
dentistry must make an annual return to the General Dental 
Council in the prescribed form, giving the names and addresses 
of its directors and managers and of those who give dental 
treatment. 

None of the restrictions placed upon other bodies corporate 
applies to a body corporate which is acting, during the 
permitted periods as explained above, in the capacity of— 

(1) trustee for the widow or child of a deceased dentist ; or 
(2) personal representative of a deceased dentist ; or 
(3) trustee in bankruptcy on behalf of a dentist. 


The National Health Service Acts, 1946-1952 


The National Health Service Act, 1946, established a 
general dental practitioner service in the National Health 
Service. Under s. 40 of the 1946 Act this service is to be 
provided by registered dental practitioners whose names are 
on the dental lists prepared by local Executive Councils. 
Registered medical practitioners, lay persons and bodies 
corporate have no right to have their names included in these 
lists. 

In fact, however, a number of practices owned by lay 
persons and companies are providing treatment under the 
National Health Service. The dentist employed puts his 
name on the list of the Executive Council and signs all claims 
for payment in his own name. He also gives to the Executive 
Council a written authorisation to pay direct to his employer 
the fees payable for dental treatment. The Executive Council 
have, however, no power of control over the lay owner of a 
dental practice, and any disciplinary action they may need 
to take in respect of the conduct of the practice or treatment 
given in it must be taken against the dentist whose name is 
on the Council’s list. 

In two respects dental practice in the National Health 
Service is free from controls placed upon general medical 
practice. In the first place, a dentist is at liberty to practise 
in any district he chooses, and the number of dentists in any 
area is not regulated by the State. 

Secondly, the sale of dental practices is not prohibited, 
and a dentist may buy or sell a practice in the open market. 


H. B. 
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SILENCE IN COURT 


Tue right of the accused to abstain from giving evidence on 
his own behalf has been discussed recently in the columns of 
this journal (101 Sor. J. 419). In that article the masterly 
summing up of Devlin, J., in the case of R. v. Adams (The Times, 
9th and 10th April, 1957) was shortly referred to ; but since 
the learned judge dealt exhaustively with this aspect of 
procedure, it may be of interest to summarise his most apt 
observations more fully than was then possible.* 


The principles enunciated by Devlin, J. 


Here, then, are the main points made by the learned judge 
in the course of his charge to the jury : 

It is unusual for the accused, the person who knows most, 
not to go into the witness-box. 

The taking of such an unusual course may well be justified 
in an unusual case. 

[t is natural for both laymen and lawyers to wonder whether 
defendant’s failure to go into the witness-box is due to 
consciousness of guilt. 

If defendant is advised not to go into the witness-box, it 
night be foolish of him not to follow his lawyer’s advice. 

Whether the reasons advanced for giving such advice be 
convincing or not, is irrelevant; the jury need not judge 
whether they are convincing or not, because the defendant has 
the right not to go into the witness-box. 

In the absence of any evidence from the defence, the prosecu- 
tion have to satisfy the jury beyond reasonable doubt upon 
their own evidence that the defendant is guilty. 

It would be wrong in law to regard the defendant’s silence 
as contributing in any way towards proof of guilt. 

A defendant who goes into the witness-box does so for his 
own benefit and for his own defence. 

It sometimes happens that by giving evidence on his own 
behalf, a defendant makes matters worse for himself, but the 
prosecution must not rely on that possibility, for it is their 
duty to prove their case before ever the question arises as to 
whether the prisoner should be called or not. 

If the jury find a gap in the evidence—which might have 
been filled, but has not been filled, from defendant’s evidence 

then there remains the gap. The jury must not speculate 
as to what the defendant might or might not have said if he 
had given evidence. 

As an illustration, take a statement alleged by the police to 
have been made by the accused, upon which they were 
challenged in cross-examination. If the jury conclude, 
subject to hearing the defendant, that the police witnesses 
were convincing, then, since the jury have not heard the 
defendant, their conclusion becomes effective. 

Similarly, there may result what one might call provisional 
proof or proof subject to suspended judgment, that is to say, if 
the jury think that the prosecution at the end of their case have 
brought matters to such a point that they are prepared to 
infer guilt, subject to anything they may hear on the other 
side. In the event of the accused not giving evidence, how- 
ever, the jury cannot invent explanations for him; so that 
judgment is no longer suspended and the provisional proof 
becomes complete. 

Nevertheless, the burden of proof lies on the prosecution 
and is in no way altered by the fact that the defendant has 
not been called, and it is their duty to prove their case without 


* By the courtesy of his colleague, Mr. Edward Clarke, who supported 
Mr. Geoffrey Lawrence, Q.C., for the defence, the present writer has 
had access to the full transcript of the learned judge’s summing up. 


any assistance whatever from any evidence that might be 
called by the defence. 

Although when the defendant abstains from going into the 
witness-box the jury are spared the task of resolving any 
conflict that may arise between the evidence for the prosecu- 
tion and that for the defence, they have still to decide how 
much reliance to place on the evidence of prosecution 
witnesses, including the police. 

There may be issues in the decision of which hardly any 
help can be expected from the defendant and, therefore, his 
failure to give evidence is irrelevant as regards them. 

With regard to intent, however, the defendant’s evidence 
must be relevant ; for a man, after all, knows what is in his 
own mind. It would, therefore, be natural and in accordance 
with legal sanction for the jury to desire to hear what he says 
about it, and his failure to give evidence leaves a vacuum. 
In the circumstances, the jury must deal with the situation 
as juries did before the Criminal Evidence Act, 1898. 

It may happen that the accused has given the police an 
explanation of his conduct or of some aspect of it. But it is 
one thing to make a statement to the police and another to 
say it on oath and have it tested by cross-examination. 

Certain statements made to the police that are very difficult 
to justify may be due to lapse of memory on the defendant's 
part, yet the jury might have liked to have heard his own 
explanation. 

They might have also liked to have heard his explanation 
about an ambiguous phrase. 

The jury have not the right to hear him if the defendant 
does not choose to speak. Now he stands upon his rights and 
does not speak, and the learned judge does not criticise his 
attitude at all. On the contrary, he expresses the hope that 
the day will never come when that right is denied to any 
Englishman. 

The freedom of silence is not the refuge of a mere 
technicality. The law in this matter reflects the natural 
thought of England. 


Comment without criticism 


It is clear from the foregoing summary that his lordship 
fully exercised his discretion to comment on the absence of 
the defendant from the witness-box, usefully drawing the 
jury’s attention to every point of the evidence where his 
testimony might have been of assistance to them. In so far 
as this constituted a subtle criticism of the defendant’s non 
co-operative attitude, it was more than countered by his 
lordship’s stressing his right to maintain it. It must not be 
thought, however, that the learned judge took the stand he 
did because the case the jury were trying was “in many 
respects an unusual case’’: nor because the case for the 
defence seemed to him to be “ manifestly a strong case.”’ 
For he clearly stated the following : 


“6 


“So great is and always has been our horror at the idea 
that a man might be forced to speak and perhaps condemn 
himself out of his own mouth, that we grant everyone 
suspected of crime at the beginning, at every stage and 
until the very end the right to say: ‘ Ask me no questions. 
I shall answer none. Prove your case ’.”’ 
With great respect, was this necessary? Passing over the 
fact that peine forte et dure was only abolished in 1827, and 
that a defendant who has taken advantage of his right to 
silence when out of custody and not under caution renders 
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himself liable to be criticised by the prosecution as well as by 
the judge—it is difficult to escape the conclusion that according 
to Devlin, J., a defendant’s silence in court is as immune from 
criticism as his silence out of court when in police custody or 
under caution. 

This seems to be in conflict with R. v. Parker (1933), 24 Cr. 
App. R. 2, and to assume that—when in court—a defendant is 
as much in need of the protection afforded by the rule in 
R. v. Leckey (1943) 2 All E.R. 665 as when he is in the hands 
Of course, from start to 
But if everybody 
there would, it is 


of the police. Shades of Shylock ! 
finish, the accused is entitled to silence. 
insisted on all their rights at all times, 
submitted, be such a congestion of wrongs that right itself 
would be hopelessly compromised. 

Moreover, although—if no reasons were forthcoming for 
the defendant’s failure to take advantage of the opportunity 
afforded him by the Criminal Evidence Act, 1898, to assist 


Landlord and Tenant Notebook 


ESTATE MANAGEMENT 


THE South-West Agricultural Land Tribunal recently allowed 
an appeal by a tenant farmer against the grant (by the 
Minister of Agriculture, Fisheries and Food—1.e., the county 
agricultural executive committee, to whom he had delegated 
‘acting upon applications for certificates of 
bad husbandry’’: the Agriculture (Delegation to County 
Agricultural Executive Committees) Regulations, 1948, 
Sched.) of a certificate of bad husbandry to a landlord who 
had sought to base a notice to quit upon that grant (Agricul- 
tural Holdings Act, 1948, s. 24 (2)). The appeal took twelve 
days, and from time to time hearings were reported in some 
of the daily papers. These reports were not concerned with 
any points of law which may have arisen; but those of us 
who read them may have wondered whether the question 
of independence of obligations between landlord and tenant 


his powers of 


was ever raised, and, if so, with what result. 

For mutual recrimination, of the kind referred to in this 
Notebook on 13th July, 1957 (101 Sov. J. 545), when discussing 
R. v. Agricultural Land Tribunal for the Wales and Monmouth 


Area ; ex parte Davies [1953) 1 W.L.R. 722; 97 Sor. J. 335 


(concerned with “the interests of efficient farming ’’) and 
other cases, seems to have characterised the recent pro- 


Among other things, while the landlord said that 
the tenant’s case was that 


ceedings. 
the tenant’s husbandry was bad, 
the landlord had failed to keep nine cottages, part and parcel 
of the holding, in repair, and had thus prevented him from 
hiring adequate labour. The tribunal found that the tenant 
was “in default ’’ over his arable land, ‘‘ which was not 
producing all it should,”’ but that there was “ no fault on his 
part in observing his responsibilities regarding his stock.” 


The obligations 
The Agricultural Holdings Act, 1948, s. 24 (2) (c), speaks 
of the Minister having been satisfied, in pursuance of an 
application made not more than six months before the giving 
of the notice to quit “in relation to the holding that the 


tenant was not fulfilling Ais responsibilities to farm in 
accordance with the rules of good husbandry, and certified 
that he was so satisfied,” in which case the tenant cannot 
meet the landlord’s notice to quit by serving a counter-notice. 
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the jury, that they, in turn, might assist him—they would be 
wrong in speculating as to what the reasons might be, should 
they not consider such as are given? For one thing, to 
disregard them, if they or any of them are cogent, would be 
manifestly unfair to him. On the other hand, it would not be 
possible to find out whether they or any of them are convincing 
without considering them. And lastly, it would not be just 
or reasonable to take note of such (if any) as are convincing 
and disregard those (if any) that are not. 

In conclusion, in R. v. Bernard (1908), 1 Cr. App. R. 218, 
Darling, J., seems to have suggested that the defendant’s 
failure to go into the witness-box contributed in some way 
to proof of his guilt, while in R. v. Adams, supra, Devlin, J., 
seems to have suggested that for the judge to criticise such 
failure was no less irregular than for the jury to treat it as a 
piece of evidence against him. If so, both dicta (we respect- 
fully submit) have gone a little too far in opposite directions. 

is 


AND HUSBANDRY 


I italicised ‘his responsibilities’? because the statute 
omits to tell us whether these are contractual, statutory, 
common-law, or what responsibilities, or to whom they are 
owed. It may be that it was assumed that any tenancy 
agreement within the Act expressly imposes some responsi- 
bilities to farm, or that the implied obligation is to manage 
and use a farm in a husbandlike manner according to the 
custom of the country (see Hutton v. Warren (1836), 1 M. & W. 
466) ; or it may be that it was assumed that the statute itself 
imposes such responsibilities, which seems the more plausible 
as the definition or description of the rules of good husbandry 
contained in the Agriculture Act, 1947 (of which the Act of 
1948 was once Pt. III), are “ applied for the purposes of ”’ 
the Agricultural Holdings Act, 1948, by its own s. 94 (2). 
The position is indeed vague, as what is said about good 
husbandry in the Agriculture Act, 1947, does not include 
any statement about to whom the duty is owed. Section 11 
of that Act expresses the position by saying ‘“ (1) For the 
purposes of this Act, the occupier shall be deemed to 
fulfil Avs responsibilities to farm ... in accordance with 
the rules of good husbandry in so far as the extent to 
which and the manner in which the unit is being farmed 
(as respects both the kind of operations carried out and the 
way in which they are carried out) is such that, having regard 
to the character and situation of the unit, the standard of 
management thereof by the owner and other relevant circum- 
stances, the occupier is maintaining a reasonable standard 
of efficient production the next subsection indicates 
some specific matters to be considered, and the third and final 
subsection provides that a non-owning occupier’s are not to 
include any work of maintenance or repair which the owner is 
obliged to carry out in order to fulfil A7s “ responsibilities toman- 
age in accordance with the rules of good estate management.”’ 


” 


The rules of good estate management are the subject of 
s. 10, the preceding section, and its second subsection 
expressly directs regard to be had to the extent to which the 
owner is providing, improving, maintaining and repairing 
fixed equipment on the land so far as is necessary to enable an 
occupier of the land reasonably skilled in husbandry to 
maintain efficient production. 
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Interdependence 


Whether the obligations of a landlord and tenant are 
dependent or independent can be arguable. Though prima 
facie covenants are, in the absence of express provision, 
construed as independent (as many a tenant withholding rent 
because of some grievance against his landlord has found to 
his cost), they will be held to be interdependent (or dependent) 
if an intention to that effect can fairly be deduced. Sir Edward 
Vaughan’s second note to Pordage v. Cole (1669), 1 Wms. 
Saund. 319/, in the 1871 edition (p. 548), which runs: “‘ Almost 
all the old cases, and many of the modern ones on this subject 
are decided upon distinctions so nice and technical that it is 
very difficult, if not impracticable, to deduce from them any 
certain rule or principle by which it can be ascertained what 
covenants are independent and what dependent,’ is, I agree, 
discouraging ; and we have Pollock, C.B.’s observation in 
Newson v. Smythies (1858), 3 H. & N. 840 (a claim by an 
outgoing tenant for payment for manure under a landlord's 
covenant ; it was held that the plaintiff's failure to deliver 
up was no defence): “It is a general rule that covenants 
are to be treated as independent rather than as conditions 
precedent, especially where some benefit has been derived 
by the covenantor.”’ But in Porter v. Shephard (1796), 
6 T.R. 665, Kenyon, C.J., dealing with conditional right to 
determine a seven years’ lease at its third year, gave us the 
following statement cf the law: “It has frequently been 
said, and common sense seems to justify it, that conditions 
are to be construed to be either precedent or subsequent 
according to the fair intention of the parties to be collected 
from the instrument, and that technical words (if there 
be any to encounter such intention) should give way to 


’ 


ntention.’ 
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The farm cottages 

Such being the position, while it may at first sight seem 
surprising that the tribunal did not exclude evidence of the 
neglect of the farm buildings, holding that bad estate manage- 
ment would not excuse bad husbandry, a closer examination 
of the provisions suggests that that evidence was relevant 
and that the findings—which were that the landlord had 
been woefully deficient in putting the nine cottages (according 
to the chairman, these were “ the whole crux of the case’’) 
in order—justified the allowing of the appeal. The tenant’s 
plea may have savoured of the tu quoque fallacy, and one 
remark made by the chairman—that the landlord had not 
“come into court with clean hands ’’—suggests a misapplication 
of equitable principles ; but the conclusion that the tenant 
had not failed to fulfil his responsibilities to farm in accordance 
with the rules of good husbandry within the meaning of the 
Agricultural Holdings Act, 1948, s. 24 (2) (c), and the Agri- 
culture Act, 1947, s. 11, was, I submit, sound if one accepts 
the passage from Lord Kenyon’s judgment in Porter v. 
Shephard, supra, as good law. 

One must, of course, extend its scope so as to cover any 
intentions to be collected from statutory provisions as well as 
from the words of a tenancy agreement ; and intention can 
then be deduced not merely from the significant juxtaposition 
of the sections in the Agriculture Act which define or describe 
good husbandry and good estate management, but in par- 
ticular from the qualification in the former: “ having regard 
to the standard of management thereof by the owner. 
For, once the tenant satisfied the tribunal that his “‘ rather 
miserable ’’ failure to produce crops was due to the condition 
of the cottages which prevented him from engaging adequate 
labour, it would be open to them to negative the allegation 
that he had failed to fulfil his responsibilities to farm in 
accordance with the rules of good husbandry. R.B. 


HERE AND THERE 


A GREAT PUISNE JUDGE 


It is probably more important (and it is certainly less wasteful) 
that cases should be rightly and neatly decided in the first 
place than that they should eventually be set right at enormous 
expense in higher and more Olympian tribunals. How 
fortunate, therefore, that Mr. Justice Lynskey should have 
resisted all attempts to elevate him to the Court of Appeal, 
even though his ultimate destination might well have been 
the House of Lords. He was generally reckoned the soundest 
of all the Queen’s Bench puisnes with a deadly, though 
unspectacular, talent for finding a short infallible way to 
shoot down those ingenious but bad points in which clever 
counsel delight. In a man with such a remarkable bent for 
law it was a very endearing characteristic that he never fell 
in love with mere legal pedantry and preferred the human 
contacts of witnesses, juries and assize courts to the arid, 
though more honorific destiny of sitting in those tribunals 
where one tortuous legal argument succeeds another in 
interminable procession. ‘‘ What ! will the line stretch out to 
the crack of doom?” To the outside world he was best 


known as the president of the tribunal which in 1948 inquired 
into certain scandalous allegations of corruption among public 
figures and public servants. In view of the racial origins of 
one of the most picturesque figures in the inquiry, the name 
of the president gave rise to some strange misconceptions. 


I remember a chance travelling companion on a journey at 
that time expressing the most violent indignation that a Jew 
should have been chosen for the task. Nor did all my 
protestations that Lynskey was about as Jewish as Brian Boru 
make any impression on his mind. He knew, he had inside 
information of the most reliable kind. But Lynskey is in 
fact a West of Ireland name, a Galway name, in the same 
class as O'Flaherty, Laffey, Hines, MacDonagh. It is akin 
to the Gaelic version of Lynch. The judge was in fact a 
Liverpool Irishman and his father, George Jeremy Lynskey, 
was for a long time prominent in Liverpool life as an Irish 
Nationalist alderman. 


FROM DESK TO BENCH 


Mr. JustIcE LYNSKEY’S career was a notable exemplification 
of the fact that the road lies clear, for those who care to take it, 
from a solicitor’s desk to the High Court Bench. His father 
was a solicitor into whose office he went when he came to 
practise law. For almost ten years after his admission to the 
roll he practised in the family firm before being called to the 
Bar. The firm is still in existence. By an interesting 
coincidence, Lynskey’s appointment to the Bench in 1944 
very closely followed, that of Mr. Justice Wallington, another 
former solicitor. The death of Mr. Justice Croom- Johnson so 
soon after that of Mr. Justice Lynskey ends another career 
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which followed the same pattern, for before his call to the Bar 
in 1907 he had spent some years in the office of Michael 
Abrahams & Co. in the City of London. He made a highly 
intelligent and acute judge and, until overwork brought about 
his decline and retirement in 1954, there was no fault to be 
found with the way he tried his cases. His meticulous tenacity 
of judicial dignity was apt to cause some amusement and 
veiled a genuinely kind disposition. When he first went to the 
Bar he was in the chambers of E. G. Hemmerde, K.C., whose 
promise of brilliant success was checked in mid-career by his 
unfortunate appearance as a party in a leading case in circum- 
stances which attracted severe criticism from the Bench and 
left him stranded professionally in comparatively shallow 
water. In his misfortunes Croom-Johnson always behaved to 
him with the greatest kindness and generosity. 


MANY PRECEDENTS 
Ir is not a novelty of recent times that former solicitors or 
attorneys should attain high judicial honours. As long ago 
as 1850 a former attorney received the Great Seal as Lord 
Chancellor. This was Lord Truro, formerly Thomas Wilde. 
His father was an attorney in the City of London and he was 
born in Warwick Square in 1782. His eldest brother went to 
the Bar. With his younger brother he chose the other branch 
of the profession, being admitted in 1805. It was not till 
1817 that he took the decisive step of being called to the Bar 


TALKING 


January, 1958. 
EXERCISE IN PARSING 

When, I wonder, will conveyancers drop the obsolete 
jargon of Victorian leases and substitute short sentences of 
grammatical construction? I think I have mentioned 
before that there should be a better method of going about 
the business than the one that we invariably adopt : demise, 
parcels, habendum and reddendum in one long rigmarole. 
Another bugbear is the familiar jumbling of two seemingly 
separate tenant’s covenants, viz.: (a) to permit access to 
certain persons under certain conditions and for certain 
purposes, and (6) to comply with notices of want of repair. 
These may be stirred into a nauseating brew, as witness the 
following example, taken from a draft which came into my 
office the other day : 

“And will also permit the Lessors and also the ground 
Landlord for the time being at any time upon giving 
twenty-four hours’ previous notice in writing or without 
notice in the case of emergency and either themselves or 
their servants agents or workmen [Note 1] to enter the 
demised premises for the purpose of [purposes here stated 
and also for the purpose of viewing the state and condition 
of the demised premises and of all defects and wants of 
repair then and there found [Nofe 2] and for which ‘sic 
the Lessee shall be liable to make good under any covenant 
or condition herein contained to give to the Lessee | Note 3 
or leave at the demised premises | Nofe 4] notice in writing 
to repair and make good the same the Lessee within two 
months thereafter or sooner if requisite to well and 
sufficiently repair and make good [Note 5] any such wants 
of repair accordingly [Note 6}.”’ 

notes on this text in a 


I will come to my “ parsing” 


moment, but I pause to remark that similar specimens of 
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by the Inner Temple. He fought the initial difficulty of an 
impediment in his speech by finding synonyms for the words 
he could not pronounce. He became Solicitor-General in 
1840, Attorney-General for two short terms in 1841 and 1846, 
and then Chief Justice of the Common Pleas. Four years 
later he was appointed Lord Chancellor. It is somewhat 
ironical that his eldest brother, who went straight to the Bar, 
had to be content with the Chief Justiceship of the Cape of 
Good Hope. A former solicitor has been Lord Chief Justice 
of England, Lord Russell of Killowen, who practised as a 
3elfast before coming to England to make his 
fortune at the Bar. Then, of course, there is Lord Justice 
Ormerod, who was ten years a solicitor before he came to the 
Bar. The most memorable and curious of all these careers 
in both branches is, oddly enough, little remembered. Sir 
James O’Connor was admitted a solicitor in Ireland, then 
went to the Bar, took silk and became successively Solicitor- 
General, Attorney-General, a Chancery judge and a Lord 
Justice of Appeal. Soon after the establishment of the Trish 
Free State he retired in 1924, came to the English Bar in 
1925 and silk. After a few years he applied to be 
disbarred, returned to Ireland and, in 1929, sought readmission 
as a solicitor. This was granted on condition that he should 
not exercise any personal right of audience in the courts. 
He died in 1931. No one else, not even an Irishman, has 
paralleled his career. 


solicitor in 


took 


RicHARD ROR. 


“SHOP” 


jargon may be found in many standard forms of lease. One 

must infer that practitioners have become so hardened to the 

system that they no longer ask themselves what (if anything) 
itallmeans! Evidently the draftsman is aiming at something 
which is quite simply expressed in Prideaux, 24th edition, 

vol. 2, at p. 159: 

“ (7) To permit the Lessor or his agent with or without 
workmen and others... to enter upon the flat and examine 
the condition thereof. 

(8) To repair all defects and want of reparation of which 
notice in writing shall be given to him within three months 
after the giving of such notice.”’ 

Allowing that Prideaux’s form does not say all that our 

draftsman wants to say, here at least is the gist of the matter ; 

there is no doubt about the identity of the covenantor and 
the two covenants are kept distinct. 

Now, as to the text under review :~ 

Note 1. First check. We have already been supplied with 
the verb permit and the objects Lessors and ground Landlord. 

Now appear. (Redrafting with all objects 

following the verb is a simple operation.) 


new objects 


Note 2. Second check. What articled clerk has _not- 
most reasonably—read this to mean that one of the land- 
lords’ ‘“‘ purposes ”’ is the “ viewing of ’’ defects and wants of 


repair? But here the cart (objective genitive) of all defects and 
wants of repair precedes the horse (verbal noun) sotice by a 
passage of thirty-three words’ length. Is it any wonder that 
confusion results ? 

Note 3. Third and worst This the 
middle of a tenant’s covenant and yet we are told that the 
something, viz., a notice of want of 
If the final “ purpose ”’ is “ to give” 
‘of giving”, 


check. comes in 
Lessors are a to give fa 
repair, to the Lessees. 
then the syntax of the sentence demands 
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Note 4. Not a check, but a distraction. Often this 
provision is duplicated by an express provision in the lease 
or by s. 196, Law of Property Act, 1925. 

Note 5. The split infinitive is just a matter of taste. But 
in my opinion it is grotesque (a) to introduce a tenant’s 
covenant in the infinitive when all previous tenant’s covenants 
have been expressed in the future tense ; and (b) to bring it 
in to the passage at the end as though it were an afterthought 
when in fact it is the substantive provision. 

Note 6. Does “ accordingly’ mean “according to the 
notice ’’ or “‘ according to the tenant’s covenants for repair ”’ 
or (possibly) ‘‘ according to the notice so far as justified by 


RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
‘“ Points in Practice ’’ Department, ‘‘ The Solicitors’ Journal,” 
21 Red Lion Street, London, W.C.1, but the following points 
should be noted : 

1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 

2. Questions should be brief, typewritten 7m duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 

3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Schedule I—CERTIFICATE OF DISREPAIR—DATE OF NOTICE 
OF PRoposaAL TO ISSUE 

Y. Form J was issued to a landlord bearing the date 
15th Dec-mber instead of 15th November. The agents for the 
owner now dispute the validity of Form L, which was issued 
after the lapse of three weeks from the 15th November, 
because of the date on Form J. The Schedule to the Act, 
however, is concerned with service of the particular notice, 
and I should like confirmation that Form L was properly 
issued and is valid. 

A. We agree that by para. 5 of Sched. I to the Rent Act, 
1957, the certificate of disrepair must not be issued until 
three weeks after service on the landlord of Form J. As that 
requirement has been fulfilled the certificate of disrepair is, 
in our opinion, valid, notwithstanding that Form J was 
wrongly dated. 


Decontrol—CLausE IN TENANCY AGREEMENT EMPOWERING 
LANDLORD TO INCREASE RENT 

QY. A tenancy agreement (made in September, 1956, for 
three years) formerly subject to rent control but now 
decontrolled by virtue of the 1957 Act, contains the following 
clause, presumably in anticipation of the passing of an Act 
of Parliament allowing a percentage increase in rent for all 
rent-controlled property: ‘‘If during the currency of this 
agreement the landlord shall be permitted by Act of Parlia- 
ment to increase the rent, then so often as the same may 
happen the landlord shall be entitled to serve such notice 
as may be necessary to increase the rent to such an extent 
as may be permitted, the terms and conditions of this 
agreement remaining otherwise in full force and effect.” 
Does this mean that from October, 1958, the landlord will 
have freedom to increase the rent of the property, notwith- 
standing the agreement ? It seems to us that the answer 
should be ‘‘ no” and that the landlord made a bad guess ! 
differs. 


A. Our conclusion The clause, though possibly 


drafted against the background of the Housing Repairs and 
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reference to the tenant’s covenants for repair’’? Frankly, | 
don’t know. Still less do I understand why landlords cannot 
be content with a covenant to permit access. If (as is usual, 
and is implicit here) the tenant is under covenant to repair, 
the landlord will usually have to serve a notice under s. 146, 
Law of Property Act, 1925, and he does not need a clause in 
the lease to tell him either that he is able to take this step 
or that he needs to do so. 


A boring subject, perhaps. But in these days when 
landlords’ solicitors are so fond of telling us that we must 
not alter their drafts, should they not at least make them 
intelligible ? 

“ Escrow ”’ 


PROBLEMS 


Rents Act, 1954, s. 23 (which expressly authorised increases 
during the currency of a contractual tenancy) may, we 
consider, be found to answer to the requirement : except 
in so far as may be consistent with the terms of the tenancy,” 
in the Rent Act, 1957, s. 6 (2). It would, in our opinion, 
not be accurate to describe the freedom claimed as being 
claimed “notwithstanding the agreement’’; the clause 
clearly contemplates the eventuality that has arisen, and the 
only question would be whether the words “ the landlord 
shall be permitted by Act of Parliament to increase the rent ”’ 
sufficiently define that eventuality. If the clause had spoken 
of legislation providing for increases in the rent of controlled 
dwelling-houses generally, instead of leaving it at the some- 
what vague “‘ increase the rent,’ the landlord’s claim would, 
we consider, be unanswerable ; but as things are, the express 
references to the currency of the agreement and to permissive 
legislation make it a very strong one. 


Decontrol—NEw TENANCY OF WHOLE TO TENANT Now 
OccuPYING PART—RATEABLE VALUE OF WHOLE OVER {40 


Q. We are concerned for the owner of a house in the 
Metropolitan police district with a rateable value over £40. 
Part of the house is occupied by a tenant and if the rateable 
value were apportioned the tenant’s part would be under {40 
and so his tenancy remains controlled under the 1957 Act. 
It is desired to let the whole house to this tenant and it is 
not clear whether the new tenancy woutd be decontrolled or 
remain controlled. Section 11 (2) of the 1957 Act and the 
proviso thereto would appear to provide that the new tenancy 
should remain controlled, but this seems to be inconsistent 
with s. 11 (1) and we should be glad to have your opinion. 


A. In our opinion the new tenancy will be decontrolled. 
By s. 11 (1) of the Rent Act, 1957, the Rents Acts do not 
apply to any dwelling-house whose rateable value, in the 
Metropolitan police district, exceeds £40. As the rateable 
value of the house does exceed £40 it is decontrolled by that 
subsection. By s. 11, (2) the Rent Acts do not apply to new 
tenancies, but that subsection does not apply in the circum- 
stances set out in the proviso, which relates only to that 
subsection. On the facts of the problem the new tenancy 
is not decontrolled because it is a new tenancy within s. 11 (2), 
but because it is of a dwelling-house to which the Rent Acts 
do not apply by reason of s. 11 (1). 


Variation of Apportionment of Gross Annual Value 


Q. The gross annual value of a dwelling let in separate 
parts to two tenants was apportioned and agreed in writing 
by the landlords and the said tenants as provided by the 
Act, and thereafter notices of increase of rent were served 
upon the tenants. The said tenants now desire amendment 
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of the apportionments previously agreed by them respectively. 
The landlords are willing to amend the apportionment as 
requested but the question arises as to whether the consent 
of the landlords and the said tenants is all that is necessary 
to regulate the position or whether it will be necessary to 
serve fresh notices based on the amended apportionments. 


A. As a valid notice has been served on the tenants with 
the increases calculated according to apportionments already 
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agreed with the tenants it would not seem particularly fair 
that, in order to satisfy the wishes of the tenants regarding 
a variation of those apportionments, fresh notices should be 
served. We consider that a written agreement between thc 
landlords and the tenants plus an initialled alteration to the 
notices of increase would be sufficient and the tenant would be 
estopped from denying the validity of the notices (cf. Re 
Agreement |194060 2 All E.R. 628) 


}- 


Swanson’s 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”’] 


Rent Act Problems 

Sir,—I am not a regular subscriber to THE SOLICITORS’ JOURNAL 
but my attention has been drawn to a question and answer on 
p. 897 of the issue for 30th November, 1957. There is an 
inaccuracy in the reply, which you may think should not be 
allowed to stand. The question refers to properties having a 
rateable value of £30 and assumes that such properties became 
decontrolled under the new Act. In point of law decontrol 
operates only if, outside London, the rateable value exceeds £30. 
G. J. Rowe. 

London, $.W.2. 


Compensation for Road Injuries 

Sir,—Mr. Oerton’s letter shows a spirit which some motorists 
must regret. It is because of the two hundred and sixty-odd 
thousand road casualties every year (including over five thousand 
deaths) due to the presence of motor vehicles on roads that I put 
forward a scheme for improving compensation for those who are 
injured, often through no fault of their own. 

Mr. Oerton should refer to my article itself before he criticises 
my proposals (3s., post free, from 13 Prince of Wales Terrace, 
W.8), but I should point out that motorists have not got superior 
rights on roads. A motor car, as a House of Lords committee 
pointed out in 1932, might well be regarded as coming within 
the principle of liability defined in Iylands v. Fletcher. Another 
committee concluded that the economic losses consequent upon 
road accidents ought properly to be regarded as a cost of operation 
of a vehicle in the same way that workmen’s compensation 
used to be (and liability for injuries to a workman was absolute). 

Mr. Oerton knows quite well how difficult it is, and 
sometimes impossible, in cases of death or serious injury for 
negligence to be proved, and if a small increase in premiums 
were necessary to give victims proper compensation, | am sure 
he would not object. But, of course, ‘‘ accident prone ”’ drivers 
could be charged the higher premiums or prevented from driving 
altogether. 

RK. S. W. PoLvLarp. 
London, $.W.1. 


Sir,—Mr. Oerton, in his letter in last week’s JouRNAL, must 
have expressed the feelings of many members of the profession 
who were “‘ unable” by reason of pressure of work, forgetfulness, 
laziness or pure apathy to write in similar vein against a proposed 
“absolute liability’ for motorists. The hoisting of such an 
enormous and iniquitous burden on the already (vide Road Fund 
Licence fees) overloaded shoulders of the motorist could not be 
permitted under any circumstances. 

However, there is, I feel, reason for classification of liabilities 
in the sphere of road usage and I am reminded of what I believe 
was and probably still is one example of this which Egypt can 
furnish. The tramway system in Alexandria meanders across 
roads (no gates), along streets and through squares, sometimes 
on specially constructed cuttings of its own, at other times, as in 
this country, in the open street. The trams had absolute right 
over their tracks no matter where they ran and woe very much 
betide the motorist who stopped his car (even in traffic) before 
the tram whose driver was feeling anti-something or other at 
that moment. It was by no means unknown for the motorist 
and 


to be very rudely and forcefully made to realise his position 


an Egyptian tram can be very heavy and well buffered. At best 
a frightful clangour would be set up on the tram driver’s warning 
bell. 


Could we not take a leaf out of the Egyptian law book on thc 
following lines : 

(a) Wheeled vehicles to have absolute right on the roadways 
constructed for their use ; a pedestrian who is knocked for six 
is thus prima facie the cause of the accident. 

(b) Pedestrians to have absolute right on the footpaths and 
crossings constructed for their use : a vehicle or cycle mounting 
the pavement is thus prima facie liable. 

(c) Liability for accidents between vehicles inter se on the 
roads to be allocated to, say, the lighter of the two involved, 
i.e., by weight avoirdupois. Thus as between a car and a 
cycle, the cycle would prima facie hold the liability. The 
weight system would in all probability I imagine be equitable 
according to statistics. 

(d) No doubt, Mr. Editor, you and your readers will hav« 
queried the significant weakness of (a) above, namely—how 
does the non-insured pedestrian meet his obligations of liability ? 
The answer could be that the insurance companies make an 
annual contribution to the National Insurance fund which 
would act as insurer. This should not be too difficult from the 
consequent saving in litigation costs, actions being virtually 
for assessment of damages only (by a special tribunal ?). Or 
would an extra 3d. per week on one’s insurance contribution 
do the job more satisfactorily ? Perhaps an economist or an 
actuary can think this one out. 


Mr. Oerton at least will I am sure give some support to these 
suggestions which have the minimum quality of being more 
constructive than critical—no offence to Mr. Oerton intended. 

S. DEREK OATES. 

Ruislip. 


Cheques Act, 1957 


Sir,—! have read with interest the article at p. 980 of the 
Journat for 28th December, 1957, entitled ‘ Cheques Act, 
1957: Should a Keceipt be Required ? ”’ 


In my opinion, it certainly should. Section 3 of the Cheques 
Act, 1957, does not appear, either expressly or impliedly, to repeal 
or affect ss. 101-103 of the Stamp Act, 1591 (with regard to the 
stamping of a receipt for money amounting to £2 or upwards), 
and failure to give such a properly stamped receipt still renders 
the payee liable to prosecution under s. 103 of the Act of 1891. 
Not only the local garage referred to by your contributor in his 
article, but the London Electricity Board and a number of 
commercial bodies, have indicated that in view of the provisions 
of the Cheques ct, 1957, they no longer propose to issue receipts, 
but in view of the before-mentioned provisions of the Stamp Act 
they are obviously not entitled to do this 
r F. 


BERGMANN. 


London, W.6. 


—We would like to refer to the article on p. 980 of the 
issue of THE Sovicitors’ JOURNAL for 28th December, 1957, 
on the question of the necessity for receipts consequent upon the 
passing of the above Act. It that there is one 
aspect of this matter which the article does not deal with and 
that is the question of stamped receipts. Our experience is 


Sr, 


seems to us 
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that the provisions of s. 3 of the Act are being used (very 
naturally) as a means of avoiding the expense of stamps on 
receipts for payments by cheque of amounts not less than £2. 
In many cases within our experience the bill or invoice is returned 
with an endorsement in writing or by rubber stamp to the effect 
that payment has been made or a cheque received but without 
specifying the amount of the payment or cheque. These are 
never stamped, notwithstanding that the amount is £2 or over, 
Our view is that any such acknowledgment amounts to a receipt 
within the meaning of the Stamp Act and to avoid using a 
2d. stamp is to commit an offence under the Act. 

his seems to be becoming a widespread practice since the 
passing of the Cheques Act and we should be grateful for the 
views of your contributor on this question and as to whether 
we are right in our view that even though the payer has not 
asked for a receipt, nevertheless, any such acknowledgment 
requires a stamp if the amount is £2 or over. We think that 
ihe wording of the section of the Stamp Act is such that it is 
virtually impossible to devise any adequate wording for a written 
acknowledgment of the cheque which does not amount to a 
receipt within the meaning of that Act even though the amount 
of the cheque is not stated. 


Manchester, 2. BARROW & SMITH. 


Our contributor writes : I do not think that writing which 
merely records the arrival of a cheque is chargeable as a‘ receipt ’ 
under that head of the Schedule to the Stamp Act, 1891.) Inclusion 
in the writing of a reference to the amount of the cheque would 
make no difference to this view. 

\dmittedly the definition of ‘receipt’ ins, 101 (1) of the 
\ct is wide enough to include a mere acknowledgment of a 
cheque. ‘ But it is not a receipt unless and until it is used as 
such by being given as an acknowledgment of payment’ 
(Rowlatt, J., Midland Bank v. I.R.C. (1927) 2 K.B., p. 474). 
The Act specifically requires that to be chargeable with duty, 
the receipt be given ‘ for or upon payment of mone.’ 

The arrival of a cheque is not at all the same thing as the 
payment of money, and although on many occasions it 1s 
convenient to treat them as the same, there is no obligation to 
do so. Section 122 of the Act in extending the meaning of 
‘“monev’ refers to sums expressed as currency, but does not 
include cheques and in ordinary usage ‘money, is ‘ coin and 
promissory notes representing it’ (Concise O.K.D.), neither 
would this definition include a cheque.” 


Sir,—I was glad to read Mr. Salt’s letter in your number | 
of 1958, and his appreciation of the effect of the use, which 
payees are making of this Act, on payers and debtors. However, 
| think he does not go far enough. 

What the person who posts a letter containing a cheque wants 
is to know that it has safely reached the addressee for whom it is 
intended. Firms which say that, because of the Cheques Act, 
1957, no receipt will be sent unless specially requested, are (in 
effect) saying that the Act makes the mere posting of a letter 
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containing a cheque positive evidence that it has been duly 
delivered. 

The Act docs not say that, but that the paid cheque takes the 
place of a formal receipt if it appears to have been paid into the 
payee’s account. This is a concession by H.M. Treasury which 
will save some firms many pounds per annum. Nevertheless, 
ordinary politeness demands that letters containing money 
(whether in the form of a cheque, money order, postal order or 
cash) shall be promptly acknowledged. 

[ cannot imagine that any firm gets its bank statements and 
cancelled cheques daily: most firms get them monthly, but 
private individuals usually get them only half-yearly. Crossing 
a cheque “‘ Not Negotiable—<A /c Payee only ” is not a satisfactory 
alternative to prompt acknowledgment. 


London, E.C.4. M. C. BATTEN 


Custody and Access 

Sir,—In the class of cases to which Mr. Morris refers in his 
letter to you [ante, p. 13], it is clearly wrong that a child may be 
uprooted from possibly the only stable home it has experienced 
at the whim of its mother. 

As is so often the case, when would-be reformers seek to put to 
rights something which seems to them both cruel and illogical 
things tend to go, as has been said by your correspondent, from 
one extreme to another. [ am quite sure that whoever it was 
laid down the general principle (his name escapes me but it was 
no doubt an eminent jurist), “ better a bad mother than no 
mother at all,” had not in mind the mother who, for her own 
pleasure, elopes and voluntarily cedes to the father or some other 
person the care of her child for a substantial period, often, as has 
been remarked, for years. 

It is manifestly absurd to say that anv child will adapt itscll 
to a new environment without great difficulty and without great 
mental agony. It is certainly true of some, but it is assuredly 
not true of others. It may well be that in some cases the 
departure of the mother from the matrimonial home will have 
caused real and lasting distress to the child, and if this persists 
right up to the time the mother attempts to re-assert her parental 
rights then there is undoubtedly a case to be made out for 
returning the child to her. However, in the majority of cases 
the child is of no real signiticance to the mother, hence the case 
with which she abandons it, and on these occasions it will usually 
be found that there is not the sort of atfectionate bond between 
mother and child which exists ordinarily, otherwise the child 
would not be left behind. 

It seems to me, with respect, that if one is truly accepting the 
welfare of the child as the paramount consideration in deciding 
these difficult matters, then one cannot leave out of account the 
indifference of the mother and the child’s personal feclings on 
the subject. 

Might not a partial solution to the problem be to make divorce 
harder to obtain ? 


Sturminster Newton, S: P.. Best. 
| Jorset. 


“THE SOLICITORS’ JOURNAL,” 9th JANUARY, 1858 


On the 9th January, 1858, THE SoLicrrors’ JOURNAL criticised a 
paper by Dr. Forbes Winslow in which he suggested ‘‘ that no 
man in whom any degree of positive madness is traceable ought 
ever to be liable to legal punishment The object of the law 
is to deter people from crime by fear, and, as it addresses itself 
to the will, it can only address those whose acts are voluntary 
and intentional or who know that they ought not to do certain 
things and wilfully do them. Will and knowledge are the only 
mental conditions which are necessary to a criminal act, and 
when they concur punishment ought to follow. In order there- 
fore to save a person from punishment on the plea of madness, 
it is necessary to show that disease has removed one or other of 
these conditions; for, unless this appears, the mere fact of 
madness would have as little to do with responsibility as the fact 
of toothache Who, then, is to decide whether the fact is 
so or not in any particular case ? The answer is the jury. 
The judge announces the principle of law. How are the jury 
to be convinced ? By the evidence. Medical men 


confuse the provinces of the judge and the jury, and they argue 


that the law ought to exempt madmen from punishment becaus 
they think that juries ... ought to acquit them Che latter 
proposition may be perfectly sound, whilst the first would be 


exceedingly dangerous. You ought never to punish a madman, 
says Dr. Winslow. Why not? Because he cannot understand 
what he is about. But we never do punish people who do not 
understand what they are about. And if you will convince a 
jury that A B falls under that category he will not be punished 
We have no sympathy ... with the cruel and brutal cry 

that for the security of the sane, mad and sane ought to be 
punished indiscriminately but the great principles of the 
law ought to be religiously preserved ... The definition of 
madness differs from year to year and our acquaintance with the 
symptoms... is continually increased by scientific investigation. 
The seeds of it may perhaps be traceable in persons completely 
masters of their conduct in every respect and... we cannot 
make madness and irresponsibility co-extensive without running 
the risk of freeing from the control of the law numerous persons 
perfectly capable both of understanding and of obeying ; 
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NEW YEAR LEGAL HONOURS 


BARON 
Sir NORMAN BiRKETT, Q.C., Lord Justice of Appeal, 1950-1957 ; 
Judge of the King’s Bench Division, 1941-1950. Called by the 
Inner Temple, 1913, and took silk 1924. 


KNIGHTS BACHELOR 


GEORGE BeENsoN, M.P., Chairman of the Howard League for 
Penal Reform since 1938 ; member of the Home Office Advisory 
Council on Treatment of Offenders. 


Alderman CHRISTOPHER GEORGE ARMSTRONG Cowan. Called 
by the Middle Temple, 1927. 
Major ERNEST SIRDEFIELD Harston, C.B.E., Honorary 


Secretary, British Empire Service League. Admitted 1935. 
MICHAEL JOSEPH Patrick HoGAN, C.M.G., Q.C., Chief Justice, 
Hong Kong. Called by the Irish Bar, 1936, and by the Inner 
Temple, 1946; took silk Aden, 1946, and Malaya, 1952. 
THOMAS GEORGE LuND, C.B.E., Secretary of The Law Society. 
Admitted 1929. 
AuDLEY McKisack, Q.C., Chief Justice, Uganda. 


the Inner Temple, 1935, and took silk Nigeria, 1951. 


Called by 


WILLIAM BENTLEY PurCHASE, C.B.E., Coroner, County of 
London ; honorary secretary, Coroners’ Society of England and 
Wales. Called by the Inner Temple, 1919. 

JOHN WEIR RUSSELL, called by the Inner Temple, 1922. 

HvuBERT GORDON THORNLEY, C.B.E., Clerk of the Peace and 
Clerk of the County Council, North Riding of Yorkshire. 
Admitted 1906. 

ORDER OF THE BATH 
OF 


JouHN CLIFFORD BLAKE, Solicitor and Legal Adviser, Ministry 
of Health and Ministry of Housing and Local Government. 
Admitted 1927. 


ORDER OF ST. MICHAEL AND ST. GEORGE 
G.C.M.G. 
GERALD Rurus, MARQUESS OF READING, P.C., K.C.M.G., 
C.B.E., Q.C. Called by the Middle Temple, 1912, and took 
silk 1929. 


K.C.M.G. 
The Hon. ALAN JAMES MANSFIELD, Chief Justice of the State 
of Queensland. 
THE BRITISH EMPIRE 
K.B.E. 


BursBury, Chief Justice of 


ORDER OF 


The Hon. STANLEY CHARLES 
Tasmania. 

The Hon. KENNETH MACFARLANE GRESSON, President of the 
New Zealand Court of Appeal. 

The Hon. Rostyn Foster Bowler PHILP, Senior Puisne Judge 
of the Supreme Court, Queensland. 

Sir NEWNHAM ARTHUR WoRLEY, President of the Court of 
Appeal for Eastern Africa. Called by the Inner Temple, 1933. 


CB. 

Sir (HORACE) OWEN C. BEASLEY, O.B.E., President, Pensions 
Appeals Tribunals for England and Wales. Called by the Inner 
Temple, 1902. 

Eric WALTER DEAN, Assistant Solicitor, Board of Trade. 
Called by the Inner Temple, 1931. 
Admitted 1947. 

ANTHONY EDWARD WALTER WARD, 
Ministry of Pensions and National Insurance. 
Inner Temple, 1929. 


Joun FRANCIS HEDGES. 
Assistant Solicitor, 
Called by the 


O.B.E. 

Admitted 1909. 
Admitted 1925. 

THOMAS WILLIAM WILLBOURNE, assistant to the Master in 
Lunacy, Supreme Court of Judicature. 

Tuomas LESLIE WILLIAMS, Senior Legal Assistant, Ministry of 
Pensions and National Insurance. Admitted 1920. 


Captain WILLIAM JOHN CANTON. 
RONALD BROUGHTON HOPKINS. 


M.B.E. 
EpWARD Burn, lately Auditor, County Courts Department, 
Supreme Court of Judicature. 


FRANCIS JOHN PIcKETT, barristers’ clerk. 


SOCIETIES 


The sixty-fourth annual general meeting of the NoRFOLK AND 
NORWICH INCORPORATED Law Society was held at the Council 
Chamber, Guildhall, Norwich, on Wednesday, Ist January, 1958. 
The officers elected for the ensuing year were—president : 
C. T. A. Beevor; vice-president: J. T. E. Woolsey; hon. 
secretary : E. A. Rutherford ; hon. treasurer: J. T. E. Woolsey ; 
professional auditor: F. G. F. Platten. Messrs W. O. Carter, 
T. Db. Savory and C. Stratford were re-elected to the committee. 
At the same meeting the society resolved that the local minimum 
of 85 per cent. be raised to the full scale with effect from 
Ist February, 1958. The society also resolved to adopt new 
rules for minimum conveyancing business to give effect to the 


alteration to the minimum scale charge. 


LOCAL GOVERNMENT LEGAL SOCIETY 


The tenth annual meeting of the Local Government Legal 
Society took place at St. Pancras Town Hall on 14th December, 
1957. The society were welcomed by the mayor, Councillor 
Trevor J. Redman, J.P. In the morning, Mr. J. Gilchrist Smith, 
LL.D., a member of the society, in the course of an interesting 
talk on local authority conveyancing, dealt with the form of 
contracts for the purchase of land, the handing over of ministerial 
consents to the sale of land as documents of title and the enforce- 


ability of restrictive covenants over land acquired by local 
authorities. 

At the luncheon the president of The Law Society, Mr. I. D. 
Yeaman, proposed the health of the Local Government Legal 
Society, to which the chairman, Mr. F. Dixon Ward, responded. 
Mr. R. N. D. Hamilton proposed the toast of the guests and 
Mr. H. S. Haslam, the secretary of the Urban Districts Association, 
replied. 

The business meeting took place in the afternoon. Mr. R.N. D. 
Hamilton, County Hall, Aylesbury, was elected chairman for 
the ensuing year, and Mr. R. H. Morton, Town Hall, Dewsbury, 
was elected vice-chairman. Mr. J. D. Schooling, Shirehall, 
Worcester, was re-elected as hon. secretary, and Mr. D. E. Almond, 
Town Clerk’s Office, Lincoln, as hon. treasurer. The annual 
subscription was again fixed at 17s. 6d. Membership is open to 
all solicitors employed whole-time in local government service 
and there are now nearly 450 members. 


Mr. Denis Gilman, clerk to Derbyshire County Council, has 
been elected president of DERBy Law Society in succession to 
Mr. H. W. Timms. Mr. C. F. R. Cleaver, of Alfreton, has been 
appointed vice-president. Mr. A. V. Nutt has been re-elected 
treasurer and A. J. Moore secretary. 
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NOTES 


The Notes of Cases in this issue are 


OF CASES 


published by arrangement with the 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 
PRACTICE NOTE 
PRACTICE: IRRELEVANT MATTER IN RECORD: 
COST OF PRINTING DEDUCTED FROM COSTS 
Lim Siew Neo v. Pang Keah Swee 


Lord Reid, Lord Somervell of Harrow, the Rt. Hon. L. M. D. 
de Silva. 9th December, 1957 


Their lordships, at the conclusion of their judgment, delivered 
by Lord Reid, dismissing an appeal from a decision of the Court 


of Appeal of Singapore, dated Ist July, 1955, said: ‘ Their 


lordships regret to note that considerable unnecessary expense 
has been incurred by including in the printed record notes ot 
counsel’s arguments and certain preliminary matter not relevant 
to the subject-matter of this appeal. Their lordships have been 
informed by counsel that the appellant’s advisers wished to 
omit these parts of the record but that the respondent’s advisers 
required their inclusion. The usual order for costs must be 
modified so that the cost of printing this part of the record does 
t fall on the appellant The appellant must pay the costs 
of the appeal subject to deduction of the cost of printing those 
parts of the record which should not have been included.’ 

[1 W.L.R. 39 


1 


Reported by Ciarves Clayton, Esq., Barrister-at-Law] 


GOLD COAST: JURISDICTION: ‘ JUDGMENT”. 
NULLITY: REVIEW: SECOND JUDGMENT NOT A 
NULLITY 
Kofi Forfie v. Seifah 
Lord Reid, Lord Somervell of Harrow, the Rt. Hon. 1. M. D. 
de Silva. 9th December, 1957 

\ppeal from the West African Court of Appeal. 

Mr. A. C. Spooner, who was validly appointed to preside over 
the Chief Commissioner's Court, reviewed on 29th June, 1949, 

judgment of his given on 10th May, 1949, on an appeal from the 
decision of the Asantehene’s Court A2 ina land suit. The review 
was made under the power conferred by Ord. 41, r. 1, of the 
Rules and Orders of Court in Sched. 111 to the Courts Ordinance 
of the Gold Coast, which provided that “ Any. . . judicial officer, 
may... review any judgment . given by him (except where 
either party shall have obtained leave to appeal .) and upon 
such review it shall be lawful for him to reverse, vary, or 
confirm his previous judgment Mr. Spooner’s judgment of 
10th May, 1949, was admittedly a nullity, having been delivered 
on a date when he had no jurisdiction to act. His judgment 
on the review was in identical terms with that of 10th May. 
The present appellant appealed from the judgment of the West 
\frican Court of Appeal holding that the judgment delivered 
on the review must be held also a nullity as the judgment of 
10th May was a nullity. 

The Rt. Hon. L. M. D. pr SILva, giving the judgment, said 
that “judgment ’”’ in Ord. 41. meant nothing more than an 
adjudication by a judge upon rights of parties. If made without 
jurisdiction it would be ineffectual, but the effectiveness or 
otherwise of the judgment was not relevant to the question 
whether it was a judgment. Consequently a judge might under 
Ord. 41 review a judgment delivered by him at a time when he 
had no jurisdiction and, on such review, give a second judgment. 
If at the time the second judgment was delivered the judge had 
jurisdiction then that second judgment was not a_ nullity. 
Mr, Spooner’s judgment on the review was accordingly not a 
nullity. A further and independent ground for holding that 
the judgment on the review was not a nullity was that, as stated 
by Lord Greene, M.R., in Craig v. Kanssen (1943) 1 Ix.B. 256, 
at p. 263, the court had inherent power to set aside a judgment 
which it had delivered without jurisdiction. Assuming that 
Mr. Spooner had no power to review his earlier judgment of 
10th May, he nevertheless had power to declare it a nullity and 
proceed to give a fresh judgment. Appeal allowed, and case 
remitted to the Court of Appeal of Ghana to deal with such 
other points as arose on the appeal from the judgment of 


Mr. Spooner of 29th June, 1949, on the basis that that judgment 
was not a nullity. The respondent (the plaintiff in the land suit 
must pay the appellant’s costs of this appeal and of the hearing 
before the West African.Court of Appeal. 

APPEARANCES: Hector Hughes, O.C., and J. T. W hou 
(4. 2. Bryden & Williains) ; J. G. Le Ouesne (Watei ( 


Reported by Caarins Crayros, Es, B t Law [2 W.L.R. 52 


Court of Appeal 


CONTRACT OF SERVICE: SERVANT TO WORK FOR 
PERIODS “ REASONABLY REQUIRED”: WITETHER 
ENFORCEABLE 
DAMAGES: REPEATED BREACHES OF CONTRACT 
OF SERVICE: WHETHER “CONTINUING CAUSE 
OF ACTION ” 

National Coal Board v. Galley 

Jenkins, Parker and Pearce, L.J J. 27th November, 1957 


\ppeal from Finnemore, J., sitting at Nottingham Assiz 


The defendant was employed by the plaintiffs as a deputy at a 
colliery in Derbyshire. He was a member of a local trade union 
which was itself a member of the National Association of Colliery 


Overmen and Deputies and Shotfirers (“ Nacods”’), an unregistered 


trade union that was composed of area associations and had no 


individual members, and which discussed and arranged with the 
plaintiffs any alterations of the terms of the deputies’ employment. 
In May, 1947, following nationalisation of the coal industry, a 
five-day week was introduced for deputies by agreement between 
the plaintiffs and Nacods. It included, inter alia, a provision 
that the deputies should work reasonable overtime if required. 


In October, 1947, a shortage of coal produced a serious crisis, and 
the miners, who also had a five-day week agreement, agreed to 
work a Saturday voluntary shift, provision being made for over 
time pay, and Saturday working took place at the defendant’s 


colliery up to April, 1952. The Saturday shift necessitated the 
presence of deputies on that day. In March, 1949, the defendant 
entered into a written contract of service with the plaintiffs, 
and it provided, inter alia, that his wages should be “ regulated 
by such national agreement and the county wages agreement for 
the time being in force and that this contract of service shall be 


subject to those agreements and to any other agreements relating 
to or in connection with or subsidiary to the wages agreement 


and to statutory provisions for the time being in force affecting 
the same.”’ It was contended by the plaintiffs that this contract 
incorporated any alteration in deputies’ terms of employment 
that might be agreed between the plaintiffs and Nacod l'rom 
that time onward the defendant, as a deputy, was working at 
week-ends, doing on an average approximately six shifts a week. 
But the shifts which he did on Saturdays were voluntary and he 
received overtime pay in respect of them. In April, 1952, when 


the national yearly agreement for the Saturday voluntary shift 
ran out, it was not renewed until 22nd August, 1952. Irom that 
date up to the present it had continued in force with yearly 
renewals. Sometime before April, 1952, Nacods had put in a 
wage claim in respect of deputies, and subsequently, on 29th July, 
1952, an agreement ‘‘ on revised terms and conditions of employ- 
ment of deputies’? was reached between the plaintiffs and 
Nacods. This agreement contained a provision “ that ... deputies 
shall work such days or part days in each week as may reasonably 
be required... The defendant was at all material times aware 
of the various provisions of this agreement. .\ more formal 
agreement in similar terms was signed by the plaintiffs and 
Nacods on 25th August, 1952. This agreement expressly rescinded 
the five-day week agreement of May, 1947. Wages were fixed at 


”» 


an upstanding weekly wage of £16 10s., and thereafter the 
defendant worked for the plaintiffs on the basis of the Nacods 
agreement. He continued to work on an average six shifts a 


week. Between 1952 and 1956 the miners received substantial 
increases of pay, whereas the defendant and other deputies 
received only two small increases. The differential between 
themselves and the miners decreased, with the result that, on 
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14th June, 1956, the deputies at the defendant’s colliery gave 
notice to the management that they would not be turning coal on 
Saturdays in future and therefore no productive work was 
possible on Saturday, 16th June, 1956. That position continued 
up to and including 18th August, 1956. On 25th August, 1956, 
the plaintiffs arranged for substitute deputies at a cost of 
£3 16s. 10d. for each substitute for the Saturday shift, and the 
Saturday voluntary shift was resumed. From that date the 
deputies refused to do work of any kind on Saturdays. In 
February, 1957, the deputies returned to their normal Saturday 
work. The loss of production on 16th June, 1956, was £535, and 
between 16th June, 1956, and 18th August, 1956, it was £3,395. 
On 21st June, 1956, the plaintiffs issued a writ against the 
defendant claiming damages, limited to £100, for breach of 
contract. Finnemore, J., gave judgment for the plaintiffs. The 
defendant appealed. Cur. adv. vult. 

PEARCE, L.J., delivering the judgment of the court, said that 
counsel for the defendant had contended that the judge was 
wrong in holding that the defendant was personally bound by the 
Nacods agreement. If that point fell to be decided it might well 
be a matter of some difficulty. But, as the judge said, it was 
clear that the defendant’s personal contract of service was 
regulated by the Nacods agreement, and the defendant by 
working on the terms of the Nacods agreement had entered into 
an agreement which contained the term now in dispute. The 
defendant next contended that, even though the Nacods agree- 
ment was applicable to the defendant’s employment, yet it had 
no contractual force, because it was too vague. It was an 
industrial agreement covering a wide area, with no intention 
that it should have a specific or enforceable effect. Collieries 
differed, and what was reasonable in one would be unreasonable 
in another. The court had no yardstick to measure what were 
reasonable requirements. For instance, the stringency of those 
requirements depended on the number of deputies employed. 
It was a case within the principle of May and Butcher v. R. {1934 
2 K.B. 17m rather than Foley v. Classique Coaches, Ltd. {1934 
2 K.B.1. But it seemed to them (their lordships), on a considera- 
tion of the Nacods agreement, that it was meant to have a 
binding effect. Realising the difficulties inherent in the situation, 
it provided for discussions, if it appeared to be working out 
unfairly for the deputies. To define with exactitude what were 
the duties of a servant was no easy task. The court would 
supply an implied condition as to reasonableness in many 
contracts where duties were not fully defined, as in Hillas & Co., 
Ltd. v. Arcos, Ltd. (1932), 147 L.T. 503, and Foley v. Classique 
Coaches, Ltd. There next arose for consideration the central point 
in this appeal, namely, whether the defendant became in breach of 
his contract of employment when he refused to obey his employer’s 
request to work the Saturday voluntary shift on 16th June, 1956. 
He had already worked eleven shifts on the preceding eleven days. 
Could he reasonably be required to work a twelfth day before 
having two days off? In other words, was it reasonable to 
require the defendant to work twelve days in the fortnight ? 
It was, of course, clear that the court was in no way concerned 
with what were reasonable hours in the abstract. Its task was 
to consider the agreement made in 1952 and to determine on 
the evidence whether or not the defendant was being required 
to work in breach of that agreement. His lordship reviewed 
the evidence and said that the court had come to the conclusion 
that there was no evidence to justify the defendant’s contentions 
that he was being required to work in breach of the 1952 agreement. 
Two points arose on damages. The first was the question of 
whether in assessing damage the court could take into account 
matters that occurred after the issue of the writ. The judge 
held himself entitled to do so under R.S.C., Ord. 36, r. 58, and 
therefore he took into consideration the continued abstention of 
the defendant from the Saturday shifts from 16th June, 1956, 
until February, 1957. If he was not entitled to do so, the only 
Saturday that fell to be considered on the case as pleaded was 
Saturday, 16th June, since there was no reference to earlier 
Saturdays in the statement of claim, and the writ was issued on 
21st June. It was not contended that apart from the provisions 
of R.S.C., Ord. 36, r. 58, there would be power to take account 
of the breaches of contract on Saturdays subsequent to the writ. 
In their lordships’ view a continuing cause of action was not 
constituted by repeated breaches of recurring obligations nor by 
intermittent breaches of a continuing obligation. There must be 
a quality of continuance both in the breach and in the obligation. 
They sympathised with the judge’s view that convenience and 
common sense were in favour of dealing with the damages under 
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R.S.C., Ord. 36, r. 58. But the defendant was entitled to insist 
on this point if he properly could. The court reluctantly had come 
to the conclusion that these Saturday breaches of contract could 
not be dealt with as a continuing cause of action and that if the 
plaintiffs wished to pursue their remedy in respect of them they 
must fresh writ. The last point which arose concerned 
the measure of damages. The judge found that the plaintiffs 
had proved a loss of profit of £535 due to the impossibility of 
working the Saturday voluntary shift on 16th June, 1956. He 
then went on to hold that the defendant and others—namely, 
all the deputies and shotfirers concerned with the loss—should 
be treated as being responsible for that loss and that the defendant 
was liable to the plaintiffs for his share. Having regard to the 
view he took on the first point in connection with damages, it 
became unnecessary for him to fix the number of those responsible. 
For the defendant it was contended that the judge was wrong 
in assessing the damage in this way. In contract, as opposed to 
tort, it was argued, a defendant was only liable for the damage 
caused by his own breach, not that caused by others even if they 
had all acted in concert. The mere failure of the defendant to work 
on 16th June would not have prevented the working of the shift, 
and accordingly he was only liable for a proportion of his wages 
or for the cost of a substitute. In their judgment, it was going 
too far to say that in no circumstances could A be liable for a 
share of the loss caused by A and B acting in concert. Indeed, 
were this not so it would in many cases be impossible to com- 
pensate a plaintiff for his real loss. This was recognised by the 
Court of Appeal in Ebbw Vale Steel, Iron and Coal Co. v. Tew 
1935} 1 L.J.N.C.C.A. 284. But in the present case, though the 
defendant was undoubtedly acting in concert with others, it was 
not shown that his breach contributed to the loss. He would not, 
as they understood it, have worked at a coalface, but would have 
been coing safety work. How, then, could it be said that loss of 
output was any measure of his liability ? In these circumstances 
the court did not think it could be said that any damage had 
been proved against him beyond the cost of a substitute, say 
£3 18s. 2d. For these reasons the appeal would be allowed to the 
extent of varying the amount of the judgment from {£100 to 
£3 18s. 2d. Appeal allowed in part. 

APPEARANCES: Gerald Gardiner, O.C., and John R. Bickford 
Smith (Helder, Roberts & Co., for Fidler & Pepper, Sutton-in- 
Ashfield) ; Siy David Cairns, Q.C., and Michael Harrison-Hall 
(Donald H. Haslam, for Lawrence C. Jenkins, Arnold). 

(Reported by J. A. Grirritus, Esq., Barrister-at-Law] 
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APPLICATION FOR INJUNCTION 
HUSBAND FROM REMAINING IN 

MATRIMONIAL HOME 

Gorulnick v. Gorulnick 

29th November, 1957 


DIVORCE : 
RESTRAINING 


Hodson and Morris, L.J J. 

Appeal from Wallington, J. 

A wife who had filed and served on her husband a petition for 
divorce on the ground of cruelty, which the husband by his 
answer denied, applied for an injunction restraining the husband 
from living in or remaining with her in the matrimonial home, 
which was her property. Wallington, J., refused the application. 
The wife appealed, claiming that she was entitled to an injunction 
because she was afraid of her husband, and also to protect her 
from the risk of a possible allegation of condonation. 

Hopson, L.J., said that he was satisfied that nothing in s. 12 
of the Married Women’s Property Act, 1882, enabled the wife as 
of right to exclude her husband from her property ; nor was the 
position different when she had presented a petition. The petition 
not having been heard, but pending, must for the purpose of this 
appeal be regarded as a bona fide petition in which the wife was 
claiming the relief of the court on the ground which she stated. 
The court had also to take into account the fact that the petition 
was being disputed by the husband, who was denying the 
allegations, and there was a conflict of evidence which could not 
now be resolved. The fact was that now and at all material 
times the parties had been living together under the same roof, 
the roof being the wife’s roof, and the husband had refused to go. 
In such a situation it could not be doubted that the court had 
a discretion to intervene and had often done so in the past, 
notwithstanding the fact that it could not arrive at any conclusion 
on the issue of cruelty. But without in any way seeking to 
cut down the discretion of the court to make an appropriate order 
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in the right case which might involve one spouse ceasing to live 
under the same roof as the other, there were no circumstances 
in the present case which would warrant the court in interfering 
with the exercise of the discretion by the judge who refused to 
make such an order. 


Morris, L.J., agreeing, said that it would be sufficient to 
dispose of this appeal to say it was not shown that the judge 
in any way erred in the exercise of his discretion. But, further, 
here was a case in which the husband had not in fact left the 
matrimonial home (which was a feature which existed in so many 
of the cases to which the court had been referred), but here was 
a case in which the husband denied the allegations against him 
and a case in which it was not possible for the court to form any 
view until the matters in dispute could be heard and determined. 
This was not a case in which the court would have been warranted 
in granting an injunction which would force the husband to leave 
what had been the matrimonial home. Appeal dismissed. 

APPEARANCES : Gerald Gardiner, Q.C., and Evic Myers (Howard 
Kennedy & Co.); K. Bruce Campbell (Franks, Charlesly & 
Leighton). 


(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [2 W.L.R. 58 


Chancery Division 
COSTS: TAXATION: OBJECTION: TAXING 
MASTER’S CERTIFICATE IRREGULAR 
In re Fraser; Leach v. Public Trustee 
4th December, 1957 


Summons to review taxation. 


Roxburgh, J. 


By an order dated 18th May, 1956, made in chambers (in an 
action in which there were two plaintiffs and six defendants, to 
which everyone except the Attorney-General consented) it was 
ordered that the action be referred to the taxing master to tax 
the costs and expenses of the first defendant, the Public Trustee, 
and to tax the costs of the other parties to the action. Asa 
result of that order the Public Trustee carried in a bill of costs. 
The parties came before the taxing master on a preliminary 
appointment and he directed that the bill should be amended 
or objections lodged within ten days. No amended bill was 
lodged, but an objection was lodged in this form: ‘‘ Objection 
taken by the first defendant to the preliminary taxation by ”’ 
the taxing master. On 30th July, 1957, the taxing master made 
the following certificate: ‘‘In pursuance of the order herein 
bearing date the 18th day of May, 1956 whereas I should 
have proceeded to tax the bills of costs as by the said order 
directed, but the solicitors for the defendant, the Public Trustee, 
having carried in objections to my direction dated the 20th day 
of June, 1957, whereby I directed the said defendant to bring in 
details in lieu of a lump sum charge in his bill of costs, I have 
considered such objections and disallowed the same, and at the 
request of the said defendant I make this my separate certificate 
so that the said defendant may take the opinion of the court on 
the principle on which the said bill should be taxed in relation 
to the said lump sum charge.’’ The first defendant, the Public 
Trustee, took out a summons for a direction by the court that 
his objections dated 1st July, 1957, “‘ to the preliminary taxation 
of costs in this matter made under the order dated 18th May, 
1956, may be allowed.”” None of the defendants appeared at 
the hearing. 

ROXBURGH, J., said that he objected to the form of the order 
of 18th May, 1956, for many reasons. He did not know why the 
taxing master should be allowed to form an opinion on the point 
as to whether, if he did tax the bill, the questions which would 
arise on that taxation would be questions of principle. It might 
well be that no question of principle arose at all. It depended 
entirely to what the various items related. Also, he thought that 
the whole of this particular process wasat variance with the relevant 
tule, which was Ord. 65, r. 27._ A good deal had been said about 
what was called the Donaldson practice, but in his view, it was 
really a complete misunderstanding of the case of In re Donaldson 
(1884), 27 Ch. D. 544. It seemed to him that this certificate 
was in fact not such a certificate as was contemplated by the 
tules, and it was not such a certificate on which any party could 
apply to the court. Referring to the summons, his lordship 
said that the objection was not to the preliminary taxation ; 
there was no such thing in the world. Their objection was to 
the taxing master’s direction that they should file what he called 
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a proper bill of costs which they argued was not the requisite 
bill of costs. That was not a “ preliminary ’’ taxation. Then 
the summons asked that it might be referred back to the taxing 
master to vary the certificate accordingly. He did not know 
what that was intended to mean. It was true that the taxing 
master did say somewhere that he had disallowed the objection, 
but he had to go further than that ; he had to make a certificate 
which gave effect to the disallowance, and that he had never done. 
This summons in its present form was impossible and he proposed 
to dismiss it with no order as to costs. Order accordingly. 


‘ 


APPEARANCES: P. Curtis-Bennett (Theodore Goddard & Co.). 


{Reported by Mrs. IRENE G. R. Moses, Barrister-at-Law] [1 W.L.R. 6 


Queen’s Bench Division 


RATING: SOCIAL WELFARE ORGANISATION 
PREVIOUSLY EXEMPT AS SCIENTIFIC SOCIETY : 
RATE CHARGEABLE FOR FIRST YEAR OF NEW 

VALUATION LIST 


Horace Plunkett Foundation v. St. Pancras Borough Council 
Lord Goddard, C.J., Devlin and Pearson, J J. 
4th December, 1957 
Appeal from County of London Quarter Sessions. 


Section 8 of the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955, which gives temporary rating relief to 
hereditaments occupied for the purposes of certain organisations 
not conducted for profit, provides by subs. (2) that for the first 
year of the new valuation list and for any subsequent year “‘ the 
amount of rates chargeable in respect of a hereditament to which 
the section applies shall . . . be limited (a) for the first 
year of the new list, the amount so chargeable shall not exceed 
the total amount of rates which were charged in respect of 
the hereditament for the last year before the new list came into 
force.’’ Premises occupied by a research foundation hitherto 
exempted from rates under the Scientific Societies Act, 1843, but 
which no longer claimed to be so exempt, were assessed for rates 
for the year ending 31st March, 1957. The foundation appealed 
against the rate imposed on the ground that it exceeded the amount 
chargeable under the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955, s. 8 (2), of which they claimed the benefit. 
The local authority admitted that the foundation was an 
organisation not established or conducted for profit and whose 
main objects were concerned with the advancement of education 
and social welfare and was accordingly within s. 8 (1) of the Act, 
but contended that, as no rates at all had been charged in previous 
years in respect of the premises now rated, s. 8 (2) did not apply 
in respect of them. Quarter sessions upheld that contention 
and dismissed the appeal. The foundation appealed. 

Lorp GopparD, C.J., said that the court had been asked to 
assume that the foundation would no longer be entitled to 
exemption under the Scientific Societies Act for the purpose of 
deciding this point, which arose under s. 8 (2) of the Rating and 
Valuation (Miscellaneous Provisions) Act, 1955. The words they 
had to construe—and it was a pure matter of, construction 
were ‘‘ the total amount of rates charged.’ No rates were 
charged, and therefore that provision had no application to the 
present case. Under the subsection the amount chargeable was 
not to exceed the total amount of rates which had been charged, 
but if no rates had been charged there was never a total with 
which to make a comparison. Scientific societies which were 
exempted under the Scientific Societies Act, 1843, were not 
assessed so that they were outside rating altogether. That 
exemption was preserved by s. 8 (6) of the Act of 1955. 
Section 8 (2) contemplated that some rates were previously 
charged and where no rate had been charged a subsection which 
dealt with the ‘‘ total amount” of rates previously charged 
could not be applied. For those reasons he was of opinion that 
quarter sessions came to a correct decision and the appeal must 
be dismissed. 

DEVLIN, J., agreeing, said that it was expressly contemplated 
by s. 8 (6) that nothing in s. 8 was to have anything to do with 
premises which were exempt from rates. The difficulty here 
was that the foundation had been mistakenly exempted, and 
therefore the court was’dealing with a case not contemplated by 
the Act. If it had seemed clear from the section as a whole that 
the draftsman or Parliament contemplated a “ nil’’ assessment 
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he would have done his best to give the words the meaning which 
could be applied to such a situation. One could say that a 
“nil”? charge was a charge of nothing and that the reduction 
of 100 per cent. was a proportionate reduction ; but that was 
not what wascontemplated. Section 8 (2) contemplated a situation 
in which rates were to be limited and in which there was an old 
figure to compare with the new. Therefore he agreed with the 
meaning which Lord Goddard, C.J., had put upon it which was 
the natural meaning and also the right one. The appeal should 
be dismissed. 


PEARSON, J., delivered a judgment to the same effect. Appeal 
dismissed. 
APPEARANCES: Harold Williams, Q.C., and W. L. Roots 


(Barfield & Barfield); C. I. Scholefield (IR. C. I. Austin, Town 
Clerk, St. Pancras Borough Council). 


{Reported by Mrs. E. M. Wettwoop, Barrister-at-Law] [1 W.L.R. 30 


Probate, Divorce and Admiralty Division 
HUSBAND AND WIFE: JUSTICES: FRESH 
EVIDENCE: PRACTICE 
Newman v. Newman 
Lord Merriman, P., and Stevenson, J. 7th November, 1957 

Appeal from Worthing justices. 


1 


In 1952 the Worthing justices made an order in favour of 
wife on the ground of wilful neglect to provide reasonable main- 
tenance. In fact she had committed adultery in 1942 but that 
fact was entirely unknown to the husband at the time. Both 
before the justices and in the Divisional Court there was the 
clearest and most frank and unequivocal admission by counsel 
on behalf of the wife that the husband neither knew of this 
adultery nor by reasonable diligence could have known of it 


IN WESTMINSTER 


STATUTORY INSTRUMENTS 
Agriculture (Poisonous Substances) (Endrin and [luorcacetic 
Acid) Order, 1957. (S.1. 1957 No. 2215.) 5d. 


Air Force Act, 1955 (Continuation) Order, 1957. (S.I. 1957 
No. 2222.) 4d. 

Alkali, etc., Works (Registration) Order, 1957. (S.1. 1957 
No. 2208.) 5d. 

Army Act, 1955 (Continuation) Order, 1957. (S.1. 1957 


No. 2221.) 4d. 
Coal-Mining (Subsidence) (Assessment of Disablement) Regula- 
tions, 1957. (S.I. 1957 No. 2199.) 5d. 


East Grinstead Water Order, 1957. (S.1. 1957 No. 2234.) 4d. 

Electricity (Pension) (Amendment) Regulations, 1957. (S.1. 
1957 No. 2226.) 5d. 

Electricity (Publication of Applications) Regulations, 1957. 
(S.I. 1957 No. 2227.) 5d. 

Electricity (Stock) Regulations, 1957. (S.I. 1957 No. 2228.) 
10d. 

Exchange of Securities (No. 2) Rules, 1957. (S.1. 1957 


No. 2210.) 5d. 
Government of India (Family Pension Funds) (Amendment) 
Order, 1957. (S.1. 1957 No. 2223.) 5d. 


Gwyrfai (Llanberis) Water Order, 1957. (S.1. 1957 No. 2230.) 
5d. 

Importation of Potatoes Order, 1957. (S.J. 1957 No. 2209.) 
5d. 

Judicial Committee Rules, 1957. (S.I. 1957 No. 2224.) 1s. 

Kenya (Electoral Provisions) Order in Council, 1957. (S.1. 1957 


No. 2220.) 5d. 
Local Government 
Bodies) (No. 2) Regulations, 1957. 
Mid-Wessex Water (No. 2) Order, 1957. 
&d. 
Naval Courts-Martial (Procedure) 
No. 2225.) 1s. 1d. 


(Allowances to Members) (Prescribed 
(S.I1. 1957 No. 2203.) 4d. 
(S.I. 1957 No. 2233.) 


Order, 1957. (S.I. 1957 
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until the fact was proved in February, 1957, through the 
discretion statement put in evidence by the wife at the hearing 
of her divorce suit. In June, 1957, the justices dismissed the 
husband’s application for the discharge of the order under s. 7 
of the Summary Jurisdiction (Married Women) Act, 1895. The 
husband appealed to the Divisional Court. In the course of the 
hearing he obtained, through his counsel, leave to add to his 
notice of motion an application to extend the time for appealing 
against the original order. 

Lorb MERRIMAN, P., referring to the husband’s application 
to extend time, said that, as the facts stood, it was quite plain 
that the had they known of them, would have been 
bound to hold that they had no jurisdiction to make the original 
order lhe present case, in so far as it consisted of an appeal 
from the justices’ dismissal of the husband's application of June, 
1957, was precisely covered by the words of Sir Gorell Barnes, P., 


justi ea, 


in Weightman v. Weightman (1906), 94 L.T. 620, and, for the 
purpose of that application, the adultery in 1942 was “‘ fresh 


The wording of the first part of s. 7, in contrast to 
that of the second part which was mandatory, clearly gave the 
justices a discretion. But the justices, in stating that they were 
not satisfied that the husband was unaware of the wife’s adultery 
prior to 1952, had clearly exercised their discretion unjudicially. 
Had he (his lordship) not thought that the appeal could be 
supported on the authority of Weightman v. Weightman he would 
have been prepared to give leave to appeal out of time against 
the original order and set it aside on its merits for precisely the 
The appeal should be 


evidence.”’ 


same reasons as he had already given. 
allowed and the original order set aside. 

STEVENSON, J., agreed. 

\PPEARANCES: A. T. Hoolahan (Dale Parkinson & Co 
J. R. Macgregor (Vizard, Oldham, Crowder & Cash, for Parker and 
Bangor- Jones, Worthing). 

Keported by Mi [1 W.L.R. 35 


ELAINE JONES, Barrister-at-Law 


AND WHITEHALL 


Pneumoconiosis and Byssinosis Benefit Amendment Scheme, 


1957. (S.J. 1957 No. 2212.) 5d. 

Poole Water (No. 2) Order, 1957. (S.1. 1957 No. 2214.) 5d. 

Remuneration of Teachers (lurther Education) Amending 
Order, 1957. (S.1. 1957 No. 2198.) 5d. 

Spring Traps Approval Order, 1957. (S.I. 1957 No. 22106.) 
5d. 

Stopping up of Highways (County of Bedford) (No. 11) Order, 
1957 (S.I. 1957 No. 2217 5d. 

Stopping up of Highways (County of Essex) (No. 27) Order, 1957. 
(Sl. 1957 No: 22748;) Sd. 


Stopping up of Highways (County of Leicester) (No. 21) Order, 


1957 No. 2194.) 5d. 
Stopping up of Highways (County of Somerset) (No. 11) Order, 
1957. (S.I. 1957 No. 2206.) 5d. 
Stopping up of Highways (County Borough of Southampton) 
(No. 3) Order, 1957. (S.1. 1957 No. 2205.) 5d. 
Superannuation (Civil Service and Isle of Man Authorities) 
Transfer Rules, 1957. (S.1. 1957 No. 2229.) 6d. 
Widmerpool-Nottingham-Bawtry-Goole-Howden Trunk 
Road (l’inningley By-Pass) Order, 1957. (S.1. 1957 No. 2191.) 
5d. 
Widmerpool-Nottingham-Bawtry-Goole-Howden 
(lfinningley By-Pass, De-trunking) Order, 1957. 
No. 2192. 5d. 
\ny of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Ked Lion Street, London, W.C.1. Prices stated are inclusive 


of postage. 


1957. (S.I. 1957 No. 2204.) 5d. 

Stopping up of Highways (London) (No. 8+) Order, 1957.  (S.L. 
1957 No. 2213.) 5d. 

Stopping up of Highways (London) (No. 85) Order, 1957. (S.I. 
1957 No. 2193.) 5d. 

Stopping up of Highways (London) (No. 86) Order, 1957.  (S.L. 


Road 


1957 


Trunk 
(S.1. 
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VENDOR’S SOLICITOR’S COSTS PAYABLE UNDER 
STATUTE BY PURCHASER-LOCAL AUTHORITIES 


We print below, by permission of the Editor of the Lax 
Society's Gazette, the new extra-statutory scale of payments to 
be made by purchasing local authorities in discharge of their 
liability for vendor’s solicitor’s costs where property is sold 
with unregistered title. The notes which follow the scale are 
also taken from the Law Soctety’s Gazette. (The new scale is 
referred to at p. 20, ante.) 


Special 


Purchase Price Scale 
£ £ £ s. d 
Under 100 10 10 O 
100 iz 12 0 
Over 100 not exceeding 150 IZ 1Z 0 
‘ 150° - 200 12.312 0 
>. 200 ,, Ee 250 12°32 0 
_ 250 5; _ 300 iz 42 0 
; 300 ,, 350 iz i? 0 
4 200 .. en 400 1212 0 
a 400 ,, ee 450 i242 0 
us 450 _,, u 500 IZ ae: oO 
* 500, si 550 i212 0 
- 550 under 600 ie ia 0 
600 not exceeding 700 14 0 O 
Over 700 ,, 1,000 19 0 0 
- 1,000 _,, re 1,500 26 0 0 
” 1,500 ,, 9 2,000 34 0 O 
_ 2,000 ,, 6 2,500 41 0 0 
- 2.500 .,, se 3,000 49 0 0 
7 3,000 _,, as, 3,500 54.0 O 
e 3,500 .,, F 4,000 58 0 0 
x 4,000 _,, ms 5.000) ... a a 64 0 O 
- 5,000 ,, atu 6,000 .. ee ae 70 0 O 
ee 6,000 _,, e 10,000 .. “ae i 75 0 © 
ie 10,000 _,, 5 15,000 .. ve a. 106 0 © 
i 15,000 __,, ve 20,000 .. s — 22s 7 ® 
20,600 __,, © 30,000 .. hig « 150 0 0 
” 30,000 _,, s 40,000 .. ies s« seo @ 0 
40,000 ,, ee 50,000 .. Sig i‘ Bis @ ® 
» 50,000 __,, ee 60,000 .. ae -., 250) 0° 0 
es 60,000 _,, 70,000 .. as ss 269 0 © 
‘3 70,000 ,, 3 80,000 .. a + C20 08 0 
» 80,000 _,, Pe 90,000 .. ee w. goo 0 0 


NOTES AND 


Honours and Appointments 

The Queen has been pleased to confer the dignity of a Baronet 
of the United Kingdom upon Colonel Sir GEoRGE JAMES CULLUM 
WEtcu, of Chard, in the County of Somerset, O.B.E., M.C. 

Mr. KENNETH MATTHEWSON has been appointed an assistant 
Official Receiver for the Bankruptcy District of the County 
Courts of Bristol, Bath, Bridgwater, Cheltenham, Frome, 
Gloucester, Swindon and Wells and also for the Bankruptcy 
District of the County Courts of Exeter, Barnstaple and Taunton. 

Mr. JoHN Francis O’REILLy has been appointed an assistant 
Official Receiver for the Bankruptcy District of the County 
Courts of Birmingham, Coventry, Dudley, Hereford, Kidder- 
minster, Leominster, Stourbridge, Walsall, Warwick, West 
Bromwich, Wolverhampton and Worcester. 


Miscellaneous 
DEVELOPMENT PLANS 


County BorouGH OF DARLINGTON DEVELOPMENT PLAN 
AMENDMENT No. 1 (1957) 
On 11th December, 1957, the Minister of Housing and Local 
Government amended the above plan. A certified copy of the 
plan as amended by the Minister has been deposited at the Town 
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Special 

Purchase Price Scali 
£ § f s. d. 
Over 90,000 not exceeding 100,000 .. a .. 390 0 0 
~~ £00,000 ., of 125,000 .. my ia 100 O O 
3 220,000 , 150,000 .. 3 .. 450 0 O 
150,000 ,, is 175,000 .. os .. 500 0 O 
- 175,000 _,, 200,000 .. - -. SO 0 86 
200,000 without ceiling—by negotiation but not less than 


£550. 
NOTES ON THE ABOVE SCALI 

1. The scale is to apply to all sales of property with unregistered 
title which are completed on or after Ist January, 1958, provided 
that the local authority is purchasing under the Lands Clauses 
Consolidation Act or under any other public or private Act 
which provides that the vendor’s solicitor’s charges are payable 
wholly or in part by the purchaser. 

2. The scale is limited to the local authority’s liability for the 
vendor’s solicitor’s costs; it does not preclude the vendor’s 
solicitor from making a Schedule II charge against his own 
client in respect of the work for which the local authority is not 
legally liable. 

3. Under s. 82 of the Lands Clauses Consolidation Act, 1845, 
coupled with r. 11 of the Rules applicable to Sched. I, Pt. I, 
to the Solicitors’ Remuneration Order, 1883 (as amended), the 
purchasing authority’s legal liability extends only to the vendor's 
solicitor’s Schedule II charges for work from the preparation of 
the abstract of title onwards (see In ve Hampstead Junction 
Railway ; ex parte Buck (1883), 1 H. & M. 519); in the case of 
those local authorities who have in the past paid a small fee for 
the vendor’s solicitor’s preliminary work before the abstract, 
that fee is intended also to be covered by the special scale. 


4. The scale is not applicable to transactions where the 


‘expedited completion ’’ procedure is used (e.g., under s. 18 
of the Town and Country Planning Act, 1944, and s. 39 of the 
Town and Country Planning Act, 1947). Such charges must 


still be computed under Schedule II. 

5. The agreement is confined to sales to local authorities ; no 
similar negotiations have taken place regarding sales to govern- 
ment departments or nationalised undertakings. 
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Hall, Darlington. The copy so deposited will be open for 
inspection free of charge by all persons interested between the 
hours of 10 a.m. and 5 p.m. on Mondays to I‘ridays and between 
9 a.m. and 12 noon on Saturdays. The amendment became 
operative as from 24th December, 1957, but if any person 
aggrieved by it desires to question the validity thereof or of 
any provision contained therein on the ground that it is not 
within the powers of the Town and Country Planning Act, 1947, 
or on the ground that any requirement of the Act or any regulation 
made thereunder has not been complied with in relation to the 
making of the amendment he may, within six weeks from 
24th December, 1957, make application to the High Court. 


CouNTY OF EssSEX DEVELOPMENT PLAN 
On 30th September, 1957, the Minister of Housing and Local 
Government approved, with modifications, the above development 
plan. <A certified copy of the plan as approved by the Minister 
has been deposited at the County Hall, Chelmsford, and certified 
extracts of the plan so far as it relates to the area of each county 


district in the county have also been deposited at the borough or 
district council offices for each county district in the county. In 
addition, certified extracts of the plan relating to Colchester, 
Clacton and Hagwich have been deposited at the North East 
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essex Arca Planning Office, Park Road, Colchester. The copy 
or extracts of the plan so deposited will be open for inspection 
free of charge by all persons interested during the usual office 
hours. The plan became operative as from 31st December, 1957, 
but if any person aggrieved by the plan desires to question the 
validity thereof or of any provision contained therein on the 
ground that it is not within the powers of the Town and Country 
Pianning Act, 1947, or on the ground that any requirement of the 
Act or any regulation made thereunder has not been complied 
with in relation to the approval of the plan, he may, within six 
weeks from 31st December, 1957, make application to the High 
Court. 


County BorouGH or HaAstiIncs DEVELOPMENT PLAN 


On 17th December, 1957, the Minister of Housing and Local 
Government amended the above development plan. A certified 
copy of the plan as amended by the Minister has been deposited 
at the Town Hall, Queen’s Road, Hastings. The copy of the 
plan so deposited will be open for inspection free of charge by all 
persons interested between 9 a.m. and 5 p.m. from Mondays to 
Fridays and 9 a.m. and 12 noon on Saturdays of each week. The 
amendment became operative as from 28th December, 1957, but 
if any person aggrieved by it desires to question the validity 
thereof or of any provision contained therein on the ground that 
it is not within the powers of the Town and Country Planning 
Act, 1947, or on the ground that any requirement of the Act or 
any regulation made thereunder has not been complied with in 
relation to the making of the amendment, he may, within six 
weeks from 28th December, 1957, make application to the High 
Court. 


County Councit County 


PLAN 


NortH RIDING OF YORKSHIRI 


DEVELOPMENT 
Town Map No.1, South Tees-side Area 


Proposals for alterations or additions to the above development 
plan were on 23rd December, 1957, submitted to the Minister of 
Housing and Local Government. The proposals relate to land 
situate within the Borough of Thornaby-on-Tees \ certified 
copy of the proposals as submitted has been deposited for public 
inspection at the Town Hall, Thornaby-on-Tees, and County Hall, 
Northallerton. The copics ol the proposals SO deposit d together 
with copies or relevant extracts of the plan are available for 
inspection free of charge by all persons interested at the places 
mentioned above between the hours of 9a.m. to 5 p.m. on Mondays 
to Fridays inclusive, and 9 a.m. to 12 noon on Saturdays. Any 
objection or representation with reference to the proposals may 
be sent in writing to the Secretary, Ministry of Housing and Local 
Government, Whitehall, London, S.W.1, before 12th February, 
1958, and any such objection or representation should state the 
grounds on which it is made Persons making an objection or 
representation may register their names and addresses with the 
North Riding of Yorkshire County Council and will then be 
entitled to receive notice of any amendment of the plan made 
as a result of the proposals. 


RENT TRIBUNAL AMALGAMATIONS 

The following amalgamations of rent tribunals took effect on 
Ist January, 1958, consequent upon a general decline in the 
volume of work falling to these tribunals—Ealing and 
Twickenham : The tribunal at Twickenham is being closed and 
amalgamated with the Ealing Rent Tribunal. The new office 
will be at Craig House, 140 Uxbridge Road, Ealing, W.13 ; 
Telephone number Ealing 6859. 

Paddington North and Paddington South: The tribunal at 
Paddington South is being closed and amalgamated with the 
Paddington North Tribunal. The new office will be at 5 Praed 
Street, W.2; Telephone numbers Paddington 0403 and 0404. 

Lewisham and Lambeth (part): The tribunal at Lewisham is 
being closed and amalgamated with the Bermondsey, Camberwell 
and Southwark Boroughs, part of Lambeth Tribunal. The new 
office will be at 10 Stockwell Avenue, S.W.9; Telephone 
number Brixton 7777, Extensions 250 and 251. 

Wimbledon and Lambeth (part): The tribunal at Wimbledon 
is being closed and amalgamated with the Lambeth Borough 
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offices will be at 
Telephone numbers 


part of Lambeth Tribunal. The new 

12-14 Southey Road, Wimbledon, S.W.19; 
Cherrywood 3782 and 4198. 

Oxford and Reading : The tribunal at Oxford is being closed 

imalgamated with the Reading Tribunal. The new office 

will be at 9 Bath Road, Reading, Berks; Telephone number 


Reading 55105. 


and 


The Registrar of Restrictive Trading Agreements announces 
that the Board of Trade Journal will publish in the issue of 
10th January the first of a quarterly series of additions and 
amendments to the alphabetical index of commodities about 
which there are agreements in the public register. 


Out of 426 candidates who entered for the Trust Accounts and 
Book-keeping Portion of The Law Socicty’s Intermediate 
Examination held on 14th and 15th November, 1957, 214 passed. 


SOLICITORS (DISCIPLINARY PROCEEDINGS) 
RULES, 1957 
On 31st December, 1957, a new consolidated version of the 
Disciplinary Proceedings rules came into operation (S.I. 1957 
No. 2240). The new rules revoke and replace with minor amend- 
ments the similarly named rules of 1942 as amended in 1944, 


“THE WIDOW’S DAMAGES ” (ante, p. 2) 


\ correspondent has kindly pointed out that the reference in 
the above paragraph to 3} per cent. as the rate of interest on 
funds in court in the county court had been overtaken by events. 
\s from Ist January, 1958, the rate was raised to 3} per cent. by 
the County Court Funds (\mendment) Rules, 1957 


Wills and Bequests 


Mr. H.. PF. retired solicitor, of Worthing, Sussex, 


left £22,704 


Ai,/ 


Sherratt, 
net. 


NOTE 


PROPERTY—CLAIM BY 
—HEARING IN 


PRACTICE 


MorTGAGI 
THirp PARTY TO BE 


POSSESSION OF MORTGAGED 
ENTITLED TO 
OPEN CourRT 


POSSESSION 


The following Practice Note has been issued by the judges of 
the Chancery Division : 

In District Bank, Lid. v. Webb 1955) D. 2215, which was an 
Originating Summops under Ord. 55, r. 5A, claiming possession of 
mortgaged property from the mortgagor and from other persons 
in occupation of the property, the summons was adjourned to 
the Judge in Chambers, but was heard by Danckwerts, J., in 
open Court. 

In the course of his judgment, Danckwerts, J., said that the 
Judges of the Chancery Division had considered the procedure 
to be adopted in cases in which a mortgagee was attempting to 
enforce his security and persons not parties to the mortgage 
claimed to be entitled in possession to, or to remain in possession of, 
the mortgaged property. In such cases, if any of the parties 
was dissatisfied with the decision of the Master, the proper 
practice was for him to adjourn the Summons into Court and 
to make, in appropriate cases, an order under Ord. 38, r. 1, for 
the attendance for cross-examination of deponents to the affidavits 
filed in the proceedings. 
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